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Introduction
the 2013 edition of the Virginia Freedom of 
Information Act, Virginia Conflict of Interests Act and Virginia 
Public Records Act Guide is published by the Virginia 
Municipal League.

In addition to covering FOIA and COIA, this 
publication includes information regarding the Public 
Records Act.  Each of the acts requires all council 
members and certain other elected and appointed 
officials to read and familiarize themselves with the 
three sets of laws.  

This guide explains the three laws in non-legal 
terms as much as possible.  It is not written for lawyers, 
though we hope it will be useful for attorneys, too.

The Freedom of Information Act and Conflict 
of Interests Act constitute a large part of the rules of 
conduct for state and local government officials.  Other 
guidance and principles are important, too – the ethics 
of government officials.  In 2008, VML participated 

with George Mason University to 
develop a comprehensive guide 
to ethics.  The result is the book 
The Ethical GPS, Navigating Everyday 
Dilemmas.  VML encourages city 
and town council members to 
consult that guide, in addition to 
this volume, when evaluating the 
best course of action as leaders of a 
locality.  

VML appreciates the contributions of Roger 
Wiley and Jeff Gore of the law firm Hefty & Wiley 
PC in Richmond for writing the chapter on the Public 
Records Act.  Roger may be contacted at roger@
heftywiley.com 804/780-3143.

If you have questions about these laws or comments 
about this publication, contact Mark Flynn, VML gen-
eral counsel: 804/523-8525 or mflynn@vml.org.



2013-2014  Virginia Freedom of  Information Act | Conflict of  Interests Act | Virginia Public Records Act            3

Virginia Freedom                 
of Information Act

Guide for Local Government Officials
Introduction

The Virginia Freedom of Information Act was 
enacted by the General Assembly in 1968.  In the years 
since, the law has undergone major revisions and has 
been modified annually to address new situations.  The 
2013 version of the act is included as an appendix to 
this guide.

Local public officials are required to read and 
familiarize themselves with the law.  §2.2-3702.B.  
This guide provides useful assistance in meeting that 
obligation.  Many provisions of the act address state 
agencies and other matters that do not concern local 
governments.  Those provisions are not discussed.  
This guide will help local officials become familiar 
with their obligations under the law.  

The Freedom of Information Act Advisory Council, 
through its staff, provides local officials with timely 
information about the act that will assist in compliance.  
Contact information for the staff is found later in this 
report.

This guide has two major sections – meetings of a 
public body and records of a public body.  The term 
“public body” will be used to generally describe any 
locally elected public body, such as city and town 
councils, as well as county boards and committees of 
all such bodies.  Where a difference exists in the act’s 
requirements for a specific type of local elected public 
body, the difference is noted.

Purpose of the act
FOIA generally determines how local public bodies 

must conduct their meetings, from city council sessions 
to a citizen advisory committee recommending where 
to locate a new sidewalk.  The act also regulates the 
public’s access to local government records.  

The guiding principle of FOIA is openness.  The 
act aims to “ensure[ ] the people of the Commonwealth 
ready access to records in the custody of public officials 
and free entry to meetings of public bodies wherein 
the business of the people is being conducted.”  § 2.2-
3700.B.  The section further declares that “the affairs 

of government are not intended to be conducted in an 
atmosphere of secrecy since at all times the public is to 
be the beneficiary of any action taken at any level of 
government.”  Id.

Thus, FOIA attempts to ensure that Virginia’s 
citizens have the ability to observe how their elected 
public officials are conducting public business. 

What’s New
The General Assembly passed several revisions to 

FOIA in the 2012 session.  The relevant changes are 
summarized below, along with several other important 
pieces of legislation related to public access. 

New Exemptions:
When a minor participates in a parks and recreation 

department program, the registration information for 
the minor is exempt from disclosure unless the parent 
or child, if he or she is emancipated, waives the protec-
tion. §2.2-3705.7, subsection 22, amended by HB 1524.

For some years, a member of council could partici-
pate electronically if he or she had an emergency. HB 
2026 amended the law to allow electronic participation 
for any personal matter.

The section controlling release of criminal records, 
§2.2-3706 was reworked to be clearer in use, but was not 
changed substantially. The section is explained in the 
section of this guide on criminal incident information.

I.  Meetings.
The basic principle of FOIA is that all meetings 

of public bodies are open to the public.  Section 2.2-
3700.B makes this clear:	

All public records and meetings shall be 
presumed open, unless an exemption is properly 
invoked.  The provisions of this chapter shall be 
liberally construed to promote an increased aware-
ness by all persons of governmental activities and 
afford every opportunity to citizens to witness the 
operations of government.  Any exemption from 
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public access to ... meetings shall be narrowly con-
strued and no ... meeting closed to the public unless 
specifically made exempt pursuant to this chapter 
or other specific provision of law.

Nevertheless, the act contains numerous exceptions 
to the open meeting requirement.  Some issues may 
be discussed in a meeting closed to the public.  For 
instance, public bodies may hold a closed meeting if an 
open discussion will lead to the release of information 
that certain other state laws require to be kept secret.  
See § 2.2-3711.A.26, 33, 34.  Still, the fact that a 
meeting may be closed does not mean that it must be 
or even should be closed.  Furthermore, any exceptions 
are to be narrowly construed.

A.  Public body.
The open meeting requirements apply whenever 

a public body holds or participates in a meeting.  The 
definition of “public body” is very broad.  See § 2.2-
3701.  City and town councils and county boards of 
supervisors obviously are included.  All committees and 
subcommittees are included, whether any members 
of the local governing body serve on the committee.  
Citizen committees are included if the committee is 
charged with either carrying out some function for the 
public body or advising it.  FOIA specifically states that 
having citizen members does not exempt the body from 
the act.  Id.  Accordingly, a citizens’ committee formed 
by the city or town to advise where a park or school 
should be located would be a public body subject to 
FOIA.

A committee of a council is a public body, as 
noted above.  Whether the committee is a standing 
committee or an ad hoc committee, it is subject to the 
act.  If the chair of a four-member finance committee 
appoints two members to negotiate a contract or to 
carry out-some other role, that subcommittee of the 
finance committee is also subject to the act.

B.  What is a meeting?
City and town council meetings, county board 

meetings and committee meetings of a public body 
are certainly meetings regulated by the act.  Like the 
definition of public body, the definition of meeting 
is broadly construed under § 2.2-3701, intending 
to capture any meeting where public business is 
transacted or discussed.  A council work session is also 
a meeting, as is any other “informal assemblage” of as 
many as three members of a public body (or a quorum 
if less than three members exist) where public business 
of the locality is discussed.

FOIA typically applies to public body gatherings 
irrespective of the meeting’s location.  It doesn’t matter 
if a meeting is held in the council chambers or at a 
council retreat held out of the locality.  

Attendance at a VML Annual Conference or a 
National League of Cities meeting is sometimes a 
touchy subject.  Because of the broad definition of public 
meeting, some councils and boards consider attendance 
at a state or national conference to be a meeting, and 
will comply with the notice requirements of the act 
(discussed below) to be on the safe side, even though 
there is no plan to discuss the locality’s public business.  
This action sometimes invokes a negative response from 
the media or citizens who complain that they cannot 
attend the out of town meeting.  Conversely, if the 
council doesn’t consider attendance at a conference to 
be a meeting, then the complaint becomes one that the 
council has sneaked out of town on a private meeting.  
The best solution is to announce the conference at a 
council meeting, but not describe it as a meeting of the 
locality, and to strictly avoid deliberating on the locality’s 
public business while attending the conference.

A gathering of council does not create a meeting if 
public business is not discussed or carried out and the 
gathering was not called for the purpose of doing public 
business.   § 2.2-3707.  This section is aimed at allowing 
participation in community events or parties.  Without 
this section, a citizen could criticize a council for holding 
a meeting if three members of council show up at a 
community forum.  Similarly, attending a public forum, 
debate, or candidate’s forum does not count as a meeting 
if the gathering is held to inform the electorate and no 
public business is being transacted.  Finally, a meeting of 
employees for business purposes also does not constitute 
a meeting, under the § 2.2-3701 definition.

    

Number of public officials needed to constitute 
a meeting

Obviously, any meeting of a council qualifies as 
a public meeting.  For the purposes of the act, such a 
council meeting is created if a majority of council, or 
three members, regardless of how many are needed 
for a majority get together. § 2.2-3701.   Therefore, if 
three members of a council meet to discuss or act on 
government business, that creates a council meeting for 
purposes of FOIA, even if it is not a meeting per the 
locality’s rules.  

In contrast, if the three members are on a 
committee and meet as the committee, that meeting 
is a committee meeting, not a council meeting.  If 
additional council members attend a council committee 
meeting, that does not necessarily convert the meeting 
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from a committee meeting to a council meeting.  This 
was established in a Winchester Circuit Court opinion 
in Shenandoah Publishing House, Inc. v. Winchester City 
Council, 37 Va. Cir 149 (1995).

Notice provisions
General notice requirements that are spelled 

out in the act must be followed in order to hold any 
meeting of a public body.  The state code also contains 
numerous specific notice and advertising requirements 
for particular types of public business.  Examples include 
notice of zoning actions (§ 15.2-2204) and adopting 
budgets (§ 15.2-2506).  In all cases, the more general 
requirements in FOIA need to be followed in addition 
to any other requirements.  The state code’s specific, 
subject matter requirements apply only if the public 
body is discussing the relevant type of public business. 
For all meetings of a council, committee, board, or 
other agency, notice must be posted on the body’s 
public bulletin board and in the council clerk’s office, 
or, if there is none, the office of the chief administrator.           
§ 2.2-3707.C.  The notice must state the date, time and 
location of the meeting and must be posted at least three 
days before the date the meeting is to take place.

For regular meetings, a simple way to comply with 
this requirement is to post a single notice listing the 
information for all meetings of the next year.  This 
way, nobody will forget to give notice of a regularly 
scheduled meeting.  For special or emergency meetings, 
the notice must be reasonable given the circumstances.  
The notice must be given to the public no later than 
when it is given to the members being called to attend.  
§ 2.2-3707.D.

Any person may file an annual request for notice of 
all meetings.  In that case, the public body must notify 
the person making the request of all meetings.  Sending 
the annual schedule of all regular meetings will assist 
in complying with this obligation.  If the requester 
supplies an e-mail address, all notices may be sent via 
e-mail, unless the person objects.  § 2.2-3707.E.

If a citizen submits an e-mail address to the locality 
for the purpose of being notified of meetings and other 
events, that e-mail address need not be disclosed to 
others by the locality, pursuant to § 2.2-3705.1.10, 
but only if the person who has submitted the e-mail 
address requests the non-disclosure.  Localities that 
are interested in keeping e-mail addresses private may 
want to send an e-mail to all e-mail recipients asking 
them to advise whether they want to have their e-mail 
address withheld.

Meeting minutes
Minutes of council meetings must be taken at all 

open meetings.  § 2.2-3707.  Minutes must be written 
and include the meeting’s date, time, and location, 
along with attendance, a summary of discussed 
matters, and any votes taken.  Minutes of council 
committee meetings are required to be taken only if 
a majority of the members of the council serve on the 
committee.  Accordingly, localities are advised to avoid 
creating committees that include a majority of the 
council. 

Draft minutes and any audio or video recording 
made of a meeting are available to the public for 
inspection and copying.  This means that draft minutes 
must be disclosed if requested.  

The agenda packet and all materials furnished to 
the members of the council (except documents that 
are exempt from disclosure, such as advice of the town 
or city attorney) must be made available for public 
inspection at the same time it is distributed to the 
members.  § 2.2-3707.  Any records that are exempt 
from disclosure do not need to be made available.  The 
practical problem is for staff to remember to cull any 
exempt documents when making the public copy of the 
agenda.  The better practice is to not include exempt 
documents as a part of the agenda, but to send them 
separately.

Recording meetings
Citizens have an absolute right to photograph and 

make video or audiotapes of public meetings.  While 
the council may establish rules for where the equipment 
may be set up so meetings are not disrupted, the 
recording equipment may not be excluded altogether.  
§ 2.2-3707.  Council may not meet in a location 
where recordings are prohibited.  If a courtroom, for 
example, has a standing order forbidding any form 
of recordation, public body meetings must be held 
elsewhere.  § 2.2-3707.H.

Electronic meetings
Generally, council may not hold a meeting via 

electronic media, including a conference call, pursuant 
to §§ 2.2-3707 & 3708.  There are two exceptions: 
First, if the governor declares an emergency, the 
council may hold an electronic meeting, where 
members phone in or participate by other electronic 
means, solely to address the emergency.  Council must 
give notice to the public to the extent possible and must 
provide public access to the meeting.  § 2.2-3708.G.

Second, a member of council may participate 
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electronically if he or she has an emergency or personal 
matter and identifies the emergency or personal matter, 
or if he or she has a medical condition that prevents 
attendance.  For this exception to apply, the remainder 
of council must approve the electronic participation by a 
majority vote.  § 2.2-3708.1.

In addition to these exceptions, council members 
have some flexibility in communicating through 
e-mail.  A 2004 Virginia Supreme Court opinion, 
Beck v. Shelton, 267 Va. 482; 593 S.E.2d 195, ruled that 
council members e-mailing each other did not create 
a meeting for purposes of FOIA.  In Beck, multiple 
e-mails were sent by an individual council member 
to all other members; some e-mails were in a reply 
to all members, and in one or two of the e-mails, the 
reply was made more than 24 hours after the e-mail to 
which it replied.  The court found that no meeting had 
occurred, although the opinion noted that the outcome 
may have been different had the e-mails been part of 
instant messaging or a chat room discussion.

The Virginia Supreme Court reinforced its Beck 
reasoning in Hill v. Fairfax County School Board. No. 
111805 ( June 7, 2012).   Hill involved e-mails between 
members of a school board that were exchanged 
over an even shorter interval than in Beck.  Back-
and-forth communications only occurred between 
two board members (not the three required for a 
meeting under FOIA).  Any e-mail that was received 
by three or more members was found to be of an 
informational or unilateral nature and did not create 
any discussion among members.  Following Beck, 
the court reiterated that e-mails between council 
members must be sufficiently simultaneous to create 
a meeting for purposes of FOIA.  Hill affirmed the 
lower court’s finding that the school board members’ 
communications did not create a meeting because 
the e-mails did not show the simultaneity or group 
discussion required under FOIA.  Thus, responsive 
e-mails between at least three council members must 
occur within quick succession to constitute an assembly 
of the members (though the precise responsive speed 
that would be necessary is unclear).  

Beck and Hill indicate that e-mail communication 
between more than two council members may 
comprise a meeting under FOIA if consisting of mutual 
discussion within a time frame short enough to be 
considered an assemblage.  In light of these cases, 
council members have some discretion to send e-mails 
to other members if over an extended timeframe 
or if non-conversational (however, these e-mails 
will almost always be public records and subject to 
FOIA’s disclosure provisions; see Part II of this guide).  

Nonetheless, council members should be cautious when 
communicating public business over e-mail because the 
courts have not clearly stated where responsive e-mails 
are considered an assemblage.  Furthermore, this 
vagueness will only become amplified as technology 
improves and e-mail communication becomes ever 
more instantaneous.  If a series of e-mails is found to be 
sufficiently analogous to an assembly of three or more 
council members, then all of FOIA’s requirements 
apply.  In that case, demonstrating how a group of 
e-mails between council members was open to the 
public may prove difficult.

Voting
All votes must be made publicly.  Secret ballots 

are not allowed, unless permitted by some other 
provision of law.  § 2.2-3710.A.  This section, however, 
specifically authorizes each member of council to 
contact other members of a council or other body “for 
the purpose of ascertaining a member’s position” on 
public business without making the position public.       
§ 2.2-3710.B.  

C.  Closed meetings.
A closed meeting is a meeting of a council or other 

public body from which the public is excluded.  It may 
be held only for specific reasons, which are delineated 
in the act.  A closed meeting must be entered into 
during an open meeting of the public body (the specific 
procedures are described below).  After the closed 
portion of a meeting, the council must reconvene in 
open session to certify that the closed meeting portion 
was carried out legally.  There are exceptions to the 
requirement that a closed meeting be held as a part of 
an open meeting.  They are discussed below.

Purposes for closed meetings
Section 2.2-3711 sets out 45 reasons for holding a 

closed meeting.  A city or town council will generally 
need to hold a closed meeting for one of six of the 
possibilities:

• personnel matters - subsection 1;

• real property - subsection 3;

• privacy of individuals unrelated to public business 
- subsection 4;

• prospective business - subsection 5; 

• consultation with legal counsel - subsection 7; and

• terrorism- subsection 20.
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1.  Personnel matters.  Section 2.2-3711.A.1 
authorizes a closed meeting for: “[d]iscussion, 
consideration or interviews of prospective candidates 
for employment; assignment, appointment, promotion, 
performance, demotion, salaries, disciplining or 
resignation of specific public officers, appointees or 
employees of any public body.”

The most significant requirement in the subsection 
is that the discussion be about one or more specific 
people.  This means that the council may not discuss 
general personnel issues in a closed meeting.  For 
example, the council would not be authorized to meet 
behind closed doors to discuss a pay plan or set salaries 
for all employees.  The council could, however, meet 
to discuss the pay increase to be given an employee 
or appointee, based on the council’s discussion in the 
meeting of the employee’s performance.

Note that the section applies to three classes of 
public officials: public officers, public appointees and 
employees of the public body.  Therefore, the council 
could discuss the performance of a specific planning 
commission member in closed meeting since that 
person is an appointee of the council.

Two attorney general opinions have clouded the use 
of the section for a closed meeting discussion of most 
employees and some other public officials.  In an opinion 
issued Dec. 16, 1998, the attorney general opined that 
a council may not hold a closed meeting to discuss 
employees who are not directly employed by the council.  
The opinion states that only the manager, clerk and city 
attorney could be discussed in a closed meeting, because 
the city charter stated that only those three employees 
are under the “full supervisory authority” of the council.  
The attorney general confirmed the opinion in a second 
opinion dated May 18, 2000, which was written in 
response to a request for reconsideration.  2000 WL 
875260.

Many local government attorneys, as well as VML, 
disagree with this opinion.  The specific language of 
the subsection allowing a closed meeting for personnel 
matters states that the individual must be an employee of 
the public body.  The opinion limits the term “employee 
of the public body” in a manner that is inconsistent with 
the common understanding of the authority of a city 
or town council over all employees, not just those who 
report directly to the council.  If a council directs the 
manager to fire an employee for a problem it discussed 
in a closed meeting, the manager would be expected to 
fire the individual.  Direct supervisory control by council 
may not exist, but the council retains the ultimate 
responsibility for hiring and firing; hence, the council 
should logically retain the ability to confidentially 

discuss the employee.  The FOIA Council does advise 
that, even accepting the attorney’s general opinion, the 
council could convene in closed session to discuss the 
manager’s handling of the personnel matter, since the 
manager is a direct employee of the council. 

The other opinion that has cast a cloud on the use 
of the exemption was issued April 5, 1999.  It states 
that a school board cannot meet in closed session to 
discuss choosing a chairman and vice chairman.  The 
rationale was that the chairman and vice chairman are 
not appointed or employed by the public body.  The 
specific words of the section, however, make personnel 
matters apply to “specific public officers, appointees 
or employees” of the public body.  Certainly, the 
chairman is a public officer and appointee of the school 
board, since the board makes the appointment or 
election in the case in the opinion, and the chair is the 
leader of the board.

Opinions of the attorney general do not have the 
effect of a court decision.  They are only opinions that 
may be considered for guidance.  Courts will give some 
weight to such opinions, but are not bound by them.  
Localities are cautioned in this area.  It is always possible 
that a judge will simply follow an opinion without 
evaluating its merits.  In that case, a locality could find 
itself losing a case in court over either of these two issues.

2.  Real property.  A closed session for discussion 
of real property issues is allowed for the acquisition 
of land for a public purpose or disposition of publicly 
held land.  The section limits real property discussions 
to those where discussing the matter in open session 
would harm the council’s bargaining position.               
§ 2.2-3711.A.3.

The council does not need to state why an open 
discussion would harm its position in the motion to hold 
a closed meeting.  Still, a council should be prepared to 
defend the closed meeting if challenged.

3.  Privacy of individuals unrelated to public 
business.  Local governments do not use this section 
very often because a council meeting is generally 
limited to discussing public business.  However, if as 
a part of public business a matter arises that affects 
the privacy of an individual unrelated to public 
business, the meeting may be carried out in private.  
This provision’s usefulness can be illustrated through 
discussion of routing a new street.  If a landowner who 
could be displaced has a medical condition that would 
make condemning his home a life threatening situation, 
that would be a privacy issue for the citizen not related 
to public business.  It would be appropriate for the 
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council to avoid discussion in the public view, in order 
to protect the individual’s privacy.  § 2.2-3711.A.4.

4.  Prospective business and business 
retention.  In today’s competitive market for 
recruiting and retaining businesses, much negotiation 
goes on between the council and a company, often 
involving tax benefits, land deals, employment 
incentives and similar matters.  If that kind of 
information is discussed in public session, competing 
localities from other states will gain a competitive 
advantage, since they will know how much must be 
offered to take the business away from the Virginia 
locality.  Section 2.2-3711.A.5 allows a closed meeting 
to protect these negotiations.

In order to enter into a closed meeting, there 
must have been no “announcement” of the interest 
of the business in the community.  Whether a local 
newspaper’s report of the business interest may 
constitute an announcement of the interest is an 
unresolved question.  One circuit court has ruled that a 
news report without any statement by the government 
qualifies as an announcement.  The state FOIA office, 
however, takes the position that an announcement is 
something more than a newspaper report speculating 
about business.  If a public official makes the statement 
about the business in an official capacity, that clearly 
constitutes an announcement and the section could not 
be invoked.

The section not only authorizes a meeting for the 
location of a business, but also the expansion of an 
existing business.  In the case of an expansion, there 
must have been no announcement of the interest in 
expanding.

A locality may also go into closed session to discuss 
the retention of an existing business.  The code 
authorizes this when the retention discussion relies 
on proprietary information from the business, or 
memoranda and/or working papers from the public 
body that, if publicized, would be adverse to the 
financial interests of the locality.  §§ 2.2-3711.40. & 2.2-
3705.6.3.

5.  Consultation with legal counsel.  This 
important provision is limited to three types of legal 
matters:

1.	 actual litigation;

2.	probable litigation; and,

3.	specific legal matters requiring the advice of 
counsel.  § 2.2-3711.A.7.

In actual or probable litigation, a closed meeting 

can be held only if holding a discussion in the open 
“adversely affect[s] the negotiating or litigating 
posture” of the council.  For example, there is no need 
to hold a closed meeting to simply explain to council 
that the locality had been sued.  The documents are 
available to the public in the circuit court clerk’s office, 
therefore a briefing that the suit had been filed should 
be done in open meeting.  In contrast, a briefing by 
the city attorney on the strategy for defending the suit 
would be appropriate for a closed meeting because 
open discussion would obviously hinder the defense.  
Again, the council does not need to identify why a 
closed meeting is needed; it only has to be able to 
defend the decision if later challenged.

Actual litigation refers to existing litigation.  
Probable litigation is defined to mean that a suit 
has been “specifically threatened” or the council 
or its attorney has a “reasonable basis” to believe a 
suit will be filed.  The third category is limited to 
“consultation with counsel ... regarding specific legal 
matters” requiring legal advice.  This category, like 
the two litigation categories, is limited to consulting 
the attorney (or other staff members or consultants) 
about an appropriate matter for a closed meeting.  
The section may not be used to hold a discussion 
among the members of a council, even if the attorney 
is present.  Nonetheless, discussion among members 
for the purpose of consulting an attorney is allowed.  
Simply having an attorney present does not allow a 
closed meeting and does not allow a general discussion 
among the members.  If non-attorney staff members 
participate, the attorney should still be present and 
participating in the consultation.  This was reinforced 
by language added in 1999: “Nothing in this 
subdivision shall be construed to permit the closure of a 
meeting merely because an attorney ... is in attendance 
or is consulted on a matter.”  Id.

This rule was demonstrated in the March 2000 
Richmond Circuit Court opinion Colonial Downs, L.P 
v. Virginia Racing Commission, (2000 WL 305986).  In 
that case, the racing commission went into a closed 
meeting for consultation with counsel, but spent the 
time holding a general discussion of Colonial Downs’ 
application for licensing.  The court held that the 
meeting was a violation of the act.

6.  Terrorism.  After the Sept. 11 terrorist attacks, 
it became clear that some provisions of the act made it 
easy for a terrorist to gain security information through 
a FOIA request.  One step in response was a change to 
§ 2.2-3711.A.19 that allows a meeting in closed session 
to discuss planning for terrorist activity, the public body 
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may meet to be briefed by staff, attorneys or law-
enforcement or emergency service personnel to respond 
to terrorism or “a related threat to public safety.”

Procedures for closed meetings
Getting into closed meetings.  In order to go 

from an open meeting to a closed meeting, there must 
be a recorded vote in open meeting.  The motion must 
include the following elements:

1.	 the subject must be identified (example: new park 
in east end of city);

2.	a statement of the purpose of the meeting 
(acquiring land for park); and,

3.	a reference to the code section authorizing the 
meeting.  § 2.2-3711.A.3.

The degree of specificity in the statement of the sub-
ject and purpose of a meeting varies with the nature of 
the issue.  A discussion about a pending lawsuit should 
name the suit.  After all, the pleadings are public and 
the suit may well have been the subject of a newspaper 
article.  On the other hand, a discussion of a sensitive 
personnel matter should not contain much specificity 
in the motion, so as to not embarrass the employee who 
is the subject of the meeting.  The council will need to 
exercise discretion in the motion’s specificity.

Nonetheless, in no case will it be sufficient to make 
a general statement to satisfy the first and second 
requirements above.  “Personnel matters, pursuant to 
FOIA” is inadequate for a motion for a closed meeting.  
The Virginia Supreme Court opinion in White Dog 
Publishing, Inc. v. Culpeper County Board of Supervisors, 
made this clear.  

During a closed meeting, only the topics identified 
in the motion may be discussed.  In order to discuss 
more than one topic, the council should either include 
both topics in one motion, which is the preferred 
method, or come out of closed meeting and re-enter 
after making a motion on the second topic.

Minutes are allowed to be taken in a closed 
meeting, but not required, and in almost every case, is 
not a good idea.  They serve little purpose, since the 
council must take any action in open meeting, and 
there will be a record of the open meeting. § 2.2-3712.I.  

Va. Code § 2.2-3712 states that non-binding votes 
may be taken in closed meeting.  Any official vote must 
he held in open session.  Many local governments, 
therefore, take no more than a straw poll during a 
closed meeting, or take no votes at all, no matter how 
informal.

Getting out of closed meeting.  At the 
conclusion of each closed meeting, the public body 
must certify in open session that it complied with the 
act by a roll call vote.  The vote must confirm that the 
meeting was held for purposes allowed by the act and 
that while in the closed session, only those matters 
identified in the motion to hold a closed meeting were 
discussed.  If a member disagrees, he must state how 
the closed meeting did not satisfy the requirements of 
the act before the vote is taken.  § 2.2-3712.  A record of 
the vote must be kept in the public body’s records.

Interviewing chief administrative officer 
candidates.  Most closed meetings must be held 
as a part of an open meeting, so the public knows 
the time and place of it.  The act contains an 
important exception for local governments in § 2.2-
3712.B.  If a public body is to hold interviews for its 
chief administrative officer, it may make a single 
announcement in open meeting that it will hold 
interviews.  It need not identify the location of the 
interviews or the names of the interviewees.  The 
interviews must be held within 15 days of the motion.

Annexation agreements - no FOIA requirements
Independent of FOIA, Va. Code § 15.2-2907.D 

allows a council or board to hold meetings on matters 
concerning annexation or a voluntary settlement 
agreement with no FOIA implications.  This means 
notice need not be given, the public need not be invited, 
and minutes need not be taken.  No other FOIA 
requirements need to be followed.  The section does 
not prohibit a public body from following the FOIA 
requirements, but they are not mandatory.

II.  Records.
The second major purpose of FOIA is to set out 

the rules for public record disclosure.  The general 
rule in FOIA concerning records is that they are open 
to public inspection and copying.  However, more 
than 80 categories of records are exempt from public 
access.  Most do not apply to local governments.  The 
fact that a record may be exempt from disclosure does 
not require it to be withheld.  Each exemption section 
states in the opening sentence that the records “may be 
disclosed by the custodian in his discretion, except where 
such disclosure is prohibited by law.”  Some records, 
however, are prohibited from being disclosed at all.  The 
custodian has no discretion to permit their disclosure.  
The main examples are certain tax records that Va. 
Code § 58.1-3 requires to be kept confidential, and 
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matters for which the Privacy Protection Act prohibits 
disclosure.  The act applies to records of the public body, 
whether the records are on paper, or in an electronic 
form, such as e-mails, databases and other electronic 
formats. 

A.  Responding to disclosure requests
Custodian of records.  The records provisions of 

the act use the term “custodian of the records” as the 
person who has the responsibility to respond.  Some 
sections mention the obligation of the public body, but 
the responsibility is clearly with the custodian.  If suit is 
brought over a violation, however, the public body can 
expect to be named as a defendant.

One temptation is to deny a request because it was 
made to the wrong public official.  If another public 
official who works in the same local government 
has the records, the request should not be denied 
just because it was directed to the wrong official if 
the recipient knows or should know that the records 
are available from another official.  In this case, the 
official should respond to the request with the contact 
information for the other public body or just work 
with the other official to provide the records.  § 2.2-
3704.B.3.  

If the locality stores archived records off-site, and 
the records are in control of a third party, it is still the 
public body’s responsibility to retrieve those records if 
they are requested.  § 2.2-3704.J.  However, § 2.2-3704 
was amended to make the Library of Virginia the 
custodian if the locality properly archives records with 
the state library.

Procedures for handling requests.  Any citizen 
or member of the media may request an opportunity to 
inspect and/or copy public records.  The request does 
not have to refer to the act, but only needs to identify 
the records with reasonable specificity.  § 2.2-3704.  
There is no authority to require the request to be in 
writing, nor may the custodian of the records refuse 
to reply to a request if the requester refuses to put a 
request in writing.  Some government offices ask for the 
request to be reduced to writing.  This is a useful policy 
because it helps the custodian better understand what 
is being requested.  That helps the requester, since the 
custodian can shorten the time researching records, 
thereby reducing the cost to the individual.  If the 
individual declines to reduce the request to writing, a 
helpful option is to confer with the individual and write 
down the request, allowing the person to see the note 
and hopefully sign it, so no confusion will exist.

The custodian may require the person asking to see 

or copy records for his name and legal address.  Section 
2.2-3704.A.  This 2002 amendment is part of the 
terrorism bill, but is not limited to requests relating to 
terrorism.  The act is not clear on what happens if the 
requester refuses.  VML suggests that if the requester 
does refuses, the language that the custodian “may 
require” the information necessarily implies that the 
custodian may refuse to allow access to the records.

The act does not give any rights to people who are 
not residents of Virginia, or to media representatives 
if the media entity does not publish or broadcast into 
the state.  § 2.2-3704.  As a practical matter, however, 
many government agencies don’t discriminate based 
on where the requester is from.  It is generally easy for 
an out-of-state person or media representative to find 
a Virginia individual to make the request.  Therefore, 
there is little point in denying a request based on 
residency.  Still, there is nothing that prohibits denying 
the request, so a locality is certainly free to follow the 
statute.  Last year, a federal court upheld this law.

B.  Types of responses
There are three possible responses to a request:

1.	 provide the records;

2.	 obtain seven additional days to respond; or,

3.	 claim an exemption to all or a portion of the 
request.

The initial response must be made within five 
business days of the receipt of the request, pursuant to 
§ 2.2-3704, regardless of which response is used.  If the 
custodian fails to respond within the times required, 
§ 2.2-3704 considers that to be a denial of the request 
and makes it a violation of the act.

Notably, the custodian is not required to create 
records if they do not exist.  § 2.2-3704.  For example, if 
a request is for a list of trash collectors who do business 
in a locality, and the locality does not have such 
information, there is no requirement to create that list.  
Subsection D does encourage public bodies to abstract 
or summarize information in a manner agreed to with 
the requester.

1.  Provide the records.  The first response: 
providing the records is straightforward.  The 
custodian simply makes them available.  If the 
individual asks to receive copies, the copies need to be 
made within the five days, if possible, or at such time 
the custodian and requester agree.

In a June 1, 1999 opinion, the attorney general 
opined that a local commissioner of the revenue is 
not required to make a copy of the personal property 
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book for a citizen.  The personal property book is a 
large, computer-generated bound book that every 
commissioner maintains.  The attorney general 
reasoned that the act allows the commissioner to 
put the burden of copying on the citizen if the office 
has no means to copy the document.  The same 
reasoning would apply to other local government 
agencies where the agency is incapable of providing 
requested information stored on electronic databases.                   
§ 2.2-3704.G.

2.  Obtain seven additional days to respond.  
Similarly, if it is “not practically possible to provide the 
... records or to determine whether they are available,” 
§ 2.2-3704, within the five days, the custodian may 
send a written response to the person explaining the 
conditions that make the response impractical.  Upon 
compliance with this requirement, the custodian will 
have an additional seven workdays to respond.  The 
added seven days does not begin until the end of the 
fifth day of the initial period.  For example, if the 
custodian sends a letter on the second day after receipt 
of the request, he or she will still have a total of 12 
workdays to respond.

One unanswered question is whether the custodian 
may claim more time to respond based on the time it 
takes to determine whether an exemption applies.  The 
quoted language above uses the term “available.”  It is 
not clear whether deciding if an exemption applies is 
included in determining whether records are available.  
In discussions with the Virginia Press Association 
during the 2000 committee meetings on changes 
to the act, the VPA spokesman represented that the 
association would not contest a custodian’s obtaining 
extra time to determine if exemptions apply.  No court 
has answered the issue.

In addition to the 12 days to reply, a public body 
may petition a court for even more time to respond to 
a request.  The additional time will likely be granted 
if the public body can demonstrate that the volume of 
records requested is so large that it would disrupt its 
operations to respond in the prescribed time and that it 
is unable to reach an agreement for a time to respond 
with the requester.  § 2.2-3704.

3.  Claim a partial or full exemption to the 
request.  If one or more of the many exemptions 
apply, the custodian may, within the five workday limit, 
send the requester a written explanation of why all or 
some of the records are exempt.  The explanation must 
identify the subject matter of the records (example: 
performance evaluations) and must cite the section of 

FOIA that authorizes the exemption.  § 2.2-3704.  If 
only a portion of the requested records is exempt, the 
non-exempt parts must be made available within the 
five days, unless additional time is properly invoked.

In 1999, the Virginia Supreme Court decided 
Lawrence v. Jenkins, 258 Va. 598, a case in which a 
county zoning administrator failed to supply the code 
section he was relying on to exempt certain information 
in response to a FOIA request.  The act required the 
code sections to be identified in the written response 
to the requester.  Long after the time to respond had 
passed, the administrator sent the individual a letter 
identifying the code section.  The court ruled that the 
violation still did not permit the individual to see the 
records and ruled that the records were exempt.  Even 
though the zoning administrator did fail to meet FOIA 
requirements, the court determined the violation did 
not harm the requestor because he would not have 
been allowed to see the records if the act had been 
complied with.  VML does not recommend relying on 
Lawrence.

Charges for responding to a request
The public body may charge the requester for 

searching and copying records.  The costs must be 
reasonable, not to exceed the actual cost “incurred 
in accessing, duplicating, supplying, or searching for 
the requested records.”  § 2.2-3704.  A public body 
may not charge for overhead items, such as utilities, 
debt payments and the like.  The hourly salary rate of 
any local employee who spends time researching and 
assembling records for the request may be charged, as 
may actual copying costs.  

In responding to a request for duplication of part of 
a geographic information system database by making 
copies of GIS maps, the locality may base its charge on 
a per acre cost if the area requested exceeds 50 acres.

If the custodian determines that the cost of 
responding will be more than $200, he may demand 
the requester to agree to pay a deposit in the amount of 
the projected costs before any information is disclosed.  
The time limits are tolled until payment of the deposit.  
The custodian is not required to send the estimate 
in writing, though providing a written estimate is 
the better practice, in order to avoid a claim by the 
individual that no deposit was requested.  

Format of records
Confusingly, the custodian must provide computer 

records in any “tangible medium identified by the 
requester,” § 2.2-3704, except that it need not produce 
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the material found in an electronic database in “a 
format not regularly used by the public body.”  The 
subsection is further confused by a statement that 
provides – not withstanding this limitation – the public 
body is to attempt to come to an agreement with the 
requester regarding the format of the documents to 
be supplied.  Thus, a public body does not have to 
disclosure electronic records in a format it does not 
regularly use, but must comply with any request for 
records maintained in a medium the public body uses 
in the regular course of business. 

E-mails
E-mails have generated much controversy since 

they began being used in government business 
operation.  E-mails that deal with public business are 
public records.  E-mails kept on the home computer of 
a council member or local government employee that 
relate to the transaction of public business are public 
and subject to inspection and copying by a citizen who 
makes a request to see the records.

Draft documents
Draft documents are records.  The specific mention 

of draft records is to the minutes of a public body.  
Section § 2.2-3707 specifically states that draft minutes 
are available for inspection. Some local governments 
once had policies that forbid the public from viewing 
draft minutes.  The act prohibits such policies.  
Some draft documents fall into the working papers 
exemption.  In that case, or if any other exemption 
applies, the draft documents are not required to be 
made available for inspection.

C.  Exemptions list.
The list of records that may be held exempt from 

disclosure by the custodian is set out in seven separate, 
lengthy sections.  Fortunately, the sections are arranged 
by subject area in order to make it easier to find the 
exemptions that may apply.  

The current sections are:

• Exclusions of general application to public bodies: 
§ 2.2-3705.1.  

• Exclusions; records relating to public safety:           
§ 2.2-3705.2.  

• Exclusions; records relating to administrative 
investigations: § 2.2-3705.3.  

• Exclusions; educational records and certain 
records of educational institutions: § 2.2-3705.4.  

• Exclusions; health and social services records:        
§ 2.2-3705.5.  

• Exclusions; proprietary records and trade secrets:  
§ 2.2-3705.6.  

• Exclusions; records of specific public bodies and 
certain other limited exemptions: § 2.2-3705.7.  

	 Most local governments will only use 20 or so 
of the exemptions, and only 10 will apply frequently.  
The exemptions that most often apply to local 
government are:

• “State income, business, and estate tax returns, 
personal property tax returns, scholastic and 
confidential records held pursuant to § 58.1-3.”    
§ 2.2-3705.7.1

• “Personnel records containing information 
concerning identifiable individuals, except that 
access shall not be denied to the person who is 
the subject thereof.”  § 2.2-3705.1.1.  Any adult 
subject may waive confidentiality, in which case 
the government may release information on the 
person.

• “Working papers and correspondence of the ... 
mayor or chief executive officer of any political 
subdivision of the Commonwealth .... However, 
no record which is otherwise open to inspection 
under this chapter shall be deemed exempt by 
virtue of the fact that it has been attached to 
or incorporated within any working paper or 
correspondence.  § 2.2-3705.7.2.

As used in this subdivision: “Working papers” 
means those records prepared by or for an 
above named public official for his personal or 
deliberative use.  Generally, once the records have 
been shared by the chief administrative officer 
(county administrator or city or town manager), 
the records lose the working papers status, 
unless the records are collected from the council 
members or other people who have accessed them 
at the end of a meeting where the records were 
distributed.

• Consultants’ reports as working papers: Working 
papers, by the above definition, applies to records 
prepared by or for a manager or mayor for his 
personal or deliberative use.  Once a consultant’s 
report is distributed or disclosed to council or 
the council has scheduled any action on a matter 
that is the subject of the consultant’s report, the 
report loses its exempt status as a working paper.  
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§ 2.2-3705.8.B.  Therefore, until either of the two 
conditions occur, the report may be withheld 
as a working paper.  Once either event occurs, 
the working paper’s status ceases to exist.  If the 
report is exempt for other reasons, it remains 
exempt.

• “Written advice of legal counsel to state, regional 
or local public bodies or public officials, and any 
other records protected by the attorney client 
privilege.”  § 2.2-3705.1.2.

• “Legal memoranda and other work product 
compiled specifically for use in litigation or for 
use in an active administrative investigation 
concerning a matter which is properly the 
subject of a closed meeting under § 2.2-3711.”                   
§ 2.2-3705.1.3.

Subsections 2 and 3 of § 2.2-3705.1 are the 
classic attorney client and attorney’s work product 
rules.

• “Library records which can be used to identify 
both (i) any library patron who has borrowed 
material from a library and (ii) the material such 
patron borrowed.”  § 2.2-3705.7.3.

•  “Any test or examination used, administered 
or prepared by any public body for purposes 
of evaluation of (i) any student or any student’s 
performance, (ii) any employee or employment 
seeker’s qualifications or aptitude for employment, 
retention, or promotion, or (iii) qualifications 
for any license or certificate issued by a public 
body.” § 2.2-3705.1.4.  This subsection includes 
exemptions for test keys and any information that 
would defeat the usefulness of the test.

• “Records recorded in or compiled exclusively for 
use in closed meetings lawfully held pursuant to § 
2.1-344.  However, no record which is otherwise 
open to inspection under this chapter shall be 
deemed exempt by virtue of the fact that it has been 
reviewed or discussed in a closed meeting.”  § 2.2-
3705.1.5.

• “Computer software developed by or for a ... 
political subdivision of the Commonwealth.”        
§ 2.2-705.1.7.

• “Customer account information of a public utility 
affiliated with a political subdivision of the 
Commonwealth, including the customer’s name 
and service address, but excluding the amount of 
utility service provided and the amount of money 
paid for such utility service.”  § 2.2-3705.7.7.   Note 
that under this subsection, anyone has access to 

the volume of service used by a customer and the 
price paid, even though the name and address of 
a customer need not be given.  A typical example 
of how this works: An individual could not 
demand a listing of the names of customers, but 
could demand to know how much water, gas, or 
electricity a customer has used and the amount 
paid for the same, where the person names the 
customer.

• “Appraisals and cost estimates of real property 
subject to a proposed purchase, sale or lease, prior 
to the completion of such purchase, sale or lease.”  
§ 2.2-3705.1.8.

This section has been modified by Va. Code 
§ 25-248.  Local governments are now in the 
list of agencies that must follow the Uniform 
Relocation Assistance Act.  One of the obligations, 
in subsection (b) requires that: “real property shall 
be appraised before the initiation of negotiations, 
and the owner or his designated representative 
shall be given an opportunity to accompany the 
appraiser during his inspection of the property.”  
Therefore, in any purchase of land to which the 
URAA applies, the landowner must be allowed to 
see a copy of the appraisal, and the appraisal must 
be done before beginning negotiations for the land.

• “Confidential information designated as provided 
in (submitting a bid in procurement regulated by 
the Procurement Act) as trade secrets or proprietary 
information by any person who has submitted to a 
public body an application for prequalification to 
bid on public construction projects in accordance 
with subsection B of § 11-46.”  § 2.2-3705.6.10.  
Language in the Procurement Act supports this 
exemption.

• Plans to prevent or respond to terrorist activity, to 
the extent such records set forth specific tactics, 
or specific security or emergency procedures, the 
disclosure of which would jeopardize the safety 
of governmental personnel or the general public, 
or the security of any governmental facility, 
building, structure, or information storage system.                   
§ 2.2-705.2.4.

• Engineering and architectural drawings, 
operational, procedural, tactical planning or 
training manuals, staff meeting minutes or other 
records, the disclosure of which would reveal 
surveillance techniques, personnel deployments, 
alarm or security systems or technologies, or 
operational and transportation plans or protocols, 
to the extent such disclosure would jeopardize the 
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security of any governmental facility, building 
or structure or the safety of persons using such 
facility, building or structure.  § 2.2-3705.2.6.

These two subsections help localities maintain 
security without having a risk of terrorists or other 
people gaining access to the security information.

• Personal information, as defined in § 2.2-3801, 
including electronic mail addresses, furnished to a 
public body for the purpose of receiving electronic 
mail from the public body, provided that the 
electronic mail recipient has requested that 
the public body not disclose such information.  
However, access shall not be denied to the person 
who is the subject of the record.  § 2.2-3705.1.10.

• The name, address and phone number of a person 
complaining about another person on a zoning, 
building code or Fire Prevention Code complaint 
are exempt from disclosure.  The new provision 
is not limited to criminal complaints: it applies 
in any investigation of the complaints.  § 2.2-
3705.3.10.  Building Code and Fire Prevention 
Codes complaints were added in 2009.  

D.  Criminal incident information.
The majority of the rules for criminal incident 

information are set out in § 2.2-3706.  The section’s 
basic requirement is that “criminal incident 
information” has to be made available only if it applies 
to a felony.  This means that local law enforcement 
officials do not have to make misdemeanor criminal 
incident information available.  The policy behind the 
distinction between misdemeanors and felonies is based 
on the probable burden that would be shouldered by 
local police departments and sheriff’s offices if required 
to make public information about every misdemeanor.

There are several exemptions that allow a law 
enforcement agency to withhold information in order 
to promote public safety and to not hinder ongoing 
criminal investigations.  If release would hinder an 
investigation or be likely to cause the criminal to flee 
or destroy evidence, it need not be released.  Once the 
reason for concern has ended, the exemption no longer 
applies.  However, § 2.2-3706.A.1 b&c requires the 
names of adult arrestees and the status of charges or 
arrests to be released.

The identities of crime victims and confidential 
informants do not need to be released.  There is no 
time limit on this exemption.  Thus, unlike other 
information, the exemption continues even after the 
reason for concern ceases to exist.

Various other criminal records are exempt:

• complaints, memos, correspondence and evidence 
that is not “criminal incident information;”

• photos of adult arrestees, if release would harm an 
investigation or prosecution;

• confidential reports made to the police or sheriffs 
personnel;

• local crime commission information identifying 
persons providing information about criminal 
activity; and,

• neighborhood watch program information that 
contains the names, addresses or schedules of the 
watch participants, if the information is provided 
under a promise of anonymity.

The provision exempting law-enforcement records 
containing police and other tactical plans that need 
to be kept secure for safety reasons is set out in                  
§ 2.2-3706.A.2.e.

Section 15.2-1722 obligates each police chief and 
sheriff to maintain records about arrests, investigations 
and incidents to promote efficient law enforcement 
operation.  Section 2.2-3706 clarifies that those 
records are subject to FOIA, except information 
of a “personal, medical or financial nature,” if the 
release would jeopardize the safety or privacy of a 
person.  Also exempt are undercover operation plans, 
background checks of law enforcement job applicants 
and confidential administrative investigations.

Section 2.2-3706.A.2.g exempts from disclosure the 
mobile phone and pager numbers of police officers for 
devices provided by the police department to assist the 
officers in carrying out their duties.  This arose from 
attempts by reporters to obtain the cell phone numbers 
of police officers, then calling while the officers were on 
a call.

Rights of penal institution inmates under FOIA
Section 2.2-3703.C denies people who are in a local 

jail or state or federal penitentiary any rights under 
FOIA.  The only rights are those guaranteed by the 
constitution, such as the right to subpoena evidence.

Enforcement provisions
Any person who feels a public body or public official 

has violated the act may file suit in the general district 
or circuit court of the locality where the body or official 
operates.  § 2.2-3713.  A FOIA action may commence 
in the name of a person, even if the plaintiff’s attorney, 
acting on his or her behalf, made the original FOIA 
request.  The case must be heard within seven days of 
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filing.  § 2.2-3713.  As a practical matter, this rocket 
docket provision inconveniences judges greatly, as 
their court schedules are usually very busy.  Saturday 
hearings are common for FOIA cases.

The petitioner must state a claim of a violation with 
reasonable specificity, pursuant to subsection D.  Even 
though a suit is filed by the complaining citizen, the 
public body must put on its evidence first and must prove 
that it has complied with the act.  It is not the petitioner’s 
obligation to prove the violation.  § 2.2-3713.

The court may award an injunction against 
repeated violations, or even for a single occurrence of 
noncompliance.  Further, if the petitioner wins the case, 
he may be awarded attorneys fees by the court.  

If the court determines that an official willfully or 
knowingly violated the law, it is required to impose a 
civil penalty against him or her in an amount between 
$500 and $2,000 for a first offense and $2,000 to 
$5,000 for subsequent offenses.  The penalties are to be 
paid into the Literary Fund.  § 2.2-3714.

Freedom of Information      
Advisory Council

The Freedom of Information Advisory Council 
serves primarily as an office to answer questions about 
FOIA made by government agencies, the public and 
the media.  An attorney who staffs the office makes 
the opinions of the council.  The opinions are to be 
informal, advisory and nonbinding.  If a government 
agency submits records for a review and advice by the 
FOIA officer, the officer may not release the submitted 
information without the permission of the agency that 
submitted them.

The office has a toll free number                        
(866) 448-4100 for requests, and has a website:                                    
http://dls.state.va.us/ foiacouncil.htm.  The council has 
lists of written opinions on the website.

In addition to issuing opinions, which may be made 
via telephone, letter or e-mail, the office conducts 
FOIA training for government agencies.  Because 
public officials must read and familiarize themselves 
with the act, the training sessions are an important 
opportunity to learn the act’s requirements.

Summary
The Freedom of Information Act includes many 

requirements and restrictions pertaining to public 
access of government information.  The basic policy 
woven throughout the act makes clear that the public 
is to have free access to government information and 
meetings.  The act sets out the types of meetings that 
can be closed.  The exemptions protect the operation of 
government reasonably well.

FOIA will continue to evolve to meet the changing 
expectations of the public and government agencies.  
In the area of electronic information, expect to see 
significant changes as the General Assembly makes the 
act more relevant in the fast changing electronic age.  
For example, application of the act to the use of e-mail, 
instant messaging and other social media software will 
likely be revisited. 

We hope this guide will help local governments 
serve the public more effectively.  Questions or 
comments for future editions should be sent to the 
author, Mark K. Flynn, VML general counsel, at (804) 
523-8525 or mflynn@vml.org.
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§ 2.2-3700. Short title; policy
A. This chapter may be cited as “The Virginia Free-

dom of Information Act.”

B. By enacting this chapter, the General Assembly 
ensures the people of the Commonwealth ready access 
to public records in the custody of a public body or its 
officers and employees, and free entry to meetings of 
public bodies wherein the business of the people is being 
conducted. The affairs of government are not intended 
to be conducted in an atmosphere of secrecy since at all 
times the public is to be the beneficiary of any action 
taken at any level of government. Unless a public body 
or its officers or employees specifically elect to exercise 
an exemption provided by this chapter or any other 
statute, every meeting shall be open to the public and 
all public records shall be available for inspection and 
copying upon request. All public records and meetings 
shall be presumed open, unless an exemption is prop-
erly invoked.

 The provisions of this chapter shall be liberally 
construed to promote an increased awareness by all 
persons of governmental activities and afford every op-
portunity to citizens to witness the operations of gov-
ernment. Any exemption from public access to records 
or meetings shall be narrowly construed and no record 
shall be withheld or meeting closed to the public unless 
specifically made exempt pursuant to this chapter or 
other specific provision of law. This chapter shall not be 
construed to discourage the free discussion by govern-
ment officials or employees of public matters with the 
citizens of the Commonwealth.

 All public bodies and their officers and employees 
shall make reasonable efforts to reach an agreement 
with a requester concerning the production of the re-
cords requested.

 Any ordinance adopted by a local governing body 
that conflicts with the provisions of this chapter shall be 
void.

§ 2.2-3701. Definitions

As used in this chapter, unless the context requires a 
different meaning:

“Closed meeting” means a meeting from which the 
public is excluded.

“Electronic communication” means any audio or 
combined audio and visual communication method.

 

“Emergency” means an unforeseen circumstance 
rendering the notice required by this chapter impos-
sible or impracticable and which circumstance requires 
immediate action.

 “Meeting” or “meetings” means the meetings 
including work sessions, when sitting physically, or 
through telephonic or video equipment pursuant to § 
2.2-3708 or 2.2-3708.1, as a body or entity, or as an 
informal assemblage of (i) as many as three members or 
(ii) a quorum, if less than three, of the constituent mem-
bership, wherever held, with or without minutes being 
taken, whether or not votes are cast, of any public body. 
The gathering of employees of a public body shall not 
be deemed a “meeting” subject to the provisions of this 
chapter.

“Open meeting” or “public meeting” means a 
meeting at which the public may be present.

“Public body” means any legislative body, author-
ity, board, bureau, commission, district or agency of 
the Commonwealth or of any political subdivision of 
the Commonwealth, including cities, towns and coun-
ties, municipal councils, governing bodies of counties, 
school boards and planning commissions; boards of 
visitors of public institutions of higher education; and 
other organizations, corporations or agencies in the 
Commonwealth supported wholly or principally by 
public funds. It shall include (i) the Virginia Birth-Re-
lated Neurological Injury Compensation Program and 
its board of directors established pursuant to Chapter 
50 (§ 38.2-5000 et seq.) of Title 38.2 and (ii) any com-
mittee, subcommittee, or other entity however desig-
nated, of the public body created to perform delegated 
functions of the public body or to advise the public 
body. It shall not exclude any such committee, subcom-
mittee or entity because it has private sector or citizen 
members. Corporations organized by the Virginia 
Retirement System are “public bodies” for purposes of 
this chapter.

For the purposes of the provisions of this chapter 
applicable to access to public records, constitutional 
officers shall be considered public bodies and, except 
as otherwise expressly provided by law, shall have the 
same obligations to disclose public records as other 
custodians of public records.

“Public records” means all writings and record-
ings that consist of letters, words or numbers, or their 
equivalent, set down by handwriting, typewriting, 
printing, photostatting, photography, magnetic im-
pulse, optical or magneto-optical form, mechanical or 
electronic recording or other form of data compilation, 



2013-2014  Virginia Freedom of  Information Act | Conflict of  Interests Act | Virginia Public Records Act            19

however stored, and regardless of physical form or 
characteristics, prepared or owned by, or in the posses-
sion of a public body or its officers, employees or agents 
in the transaction of public business. Records that are 
not prepared for or used in the transaction of public 
business are not public records.

“Regional public body” means a unit of government 
organized as provided by law within defined boundar-
ies, as determined by the General Assembly, whose 
members are appointed by the participating local 
governing bodies, and such unit includes two or more 
counties or cities.

“Scholastic records” means those records contain-
ing information directly related to a student or an 
applicant for admission and maintained by a public 
body that is an educational agency or institution or by 
a person acting for such agency or institution.

 

§ 2.2-3702. Notice of chapter
Any person elected, reelected, appointed or reap-

pointed to any body not excepted from this chapter 
shall (i) be furnished by the public body’s administrator 
or legal counsel with a copy of this chapter within two 
weeks following election, reelection, appointment or 
reappointment and (ii) read and become familiar with 
the provisions of this chapter.

 

§ 2.2-3703. Public bodies and records to 
which chapter inapplicable; voter registration 
and election records; access by persons 
incarcerated in a state, local, or federal 
correctional facility
Effective: July 1, 2007

A. The provisions of this chapter shall not apply to:

1. The Virginia Parole Board, except that (i) 
information from the Virginia Parole Board 
providing the number of inmates considered by 
such Board for discretionary parole, the number 
of inmates granted or denied parole, and the 
number of parolees returned to the custody of 
the Department of Corrections solely as a result 
of a determination by such Board of a violation 
of parole shall be open to inspection and avail-
able for release, on a monthly basis, as provided 
by § 2.2-3704 and (ii) all records concerning the 
finances of the Virginia Parole Board shall be 
public records and subject to the provisions of 
this chapter. The information required by clause 
(i) shall be furnished by offense, sex, race, age of 

the inmate, and the locality in which the convic-
tion was obtained, upon the request of the party 
seeking the information;

2. Petit juries and grand juries;

3. Family assessment and planning teams estab-
lished pursuant to § 2.2r-5207;

4. The Virginia State Crime Commission; and

5. The records required by law to be maintained by 
the clerks of the courts of record, as defined in § 
1-212, and courts not of record, as defined in § 
16.1-69.5. However, other records maintained by 
the clerks of such courts shall be public records 
and subject to the provisions of this chapter.

 

B. Public access to voter registration and election 
records shall be governed by the provisions of Title 
24.2 and this chapter. The provisions of Title 24.2 shall 
be controlling in the event of any conflict.

C. No provision of this chapter or Chapter 21 (§ 30-
178 et seq.) of Title 30 shall be construed to afford any 
rights to any person (i) incarcerated in a state, local or 
federal correctional facility, whether or not such facil-
ity is ( a) located in the Commonwealth or ( b) operated 
pursuant to the Corrections Private Management Act    
(§ 53.1-261 et seq.) or (ii) civilly committed pursuant to 
the Sexually Violent Predators Act (§ 37.2-900 et seq.). 
However, this subsection shall not be construed to pre-
vent such persons from exercising their constitutionally 
protected rights, including, but not limited to, their right to 
call for evidence in their favor in a criminal prosecution.

 

§ 2.2-3704. Public records to be open to 
inspection; procedure for requesting records 
and responding to request; charges; transfer of 
records for storage, etc.
Effective: July 1, 2011

A. Except as otherwise specifically provided by law, 
all public records shall be open to inspection and copy-
ing by any citizens of the Commonwealth during the 
regular office hours of the custodian of such records. 
Access to such records shall not be denied to citizens of 
the Commonwealth, representatives of newspapers and 
magazines with circulation in the Commonwealth, and 
representatives of radio and television stations broad-
casting in or into the Commonwealth. The custodian 
may require the requester to provide his name and 
legal address. The custodian of such records shall take 
all necessary precautions for their preservation and 
safekeeping.

 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS2.2-3704&originatingDoc=N426D4AC0EC7111DB89B7CDC695932A02&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
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B. A request for public records shall identify the 
requested records with reasonable specificity. The re-
quest need not make reference to this chapter in order 
to invoke the provisions of this chapter or to impose the 
time limits for response by a public body. Any public 
body that is subject to this chapter and that is the custo-
dian of the requested records shall promptly, but in all 
cases within five working days of receiving a request, 
provide the requested records to the requester or make 
one of the following responses in writing:

1. The requested records are being entirely withheld 
because their release is prohibited by law or the 
custodian has exercised his discretion to withhold 
the records in accordance with this chapter. Such 
response shall identify with reasonable particu-
larity the volume and subject matter of withheld 
records, and cite, as to each category of withheld 
records, the specific Code section that authorizes 
the withholding of the records.

2. The requested records are being provided in 
part and are being withheld in part because the 
release of part of the records is prohibited by law 
or the custodian has exercised his discretion to 
withhold a portion of the records in accordance 
with this chapter. Such response shall identify 
with reasonable particularity the subject matter 
of withheld portions, and cite, as to each category 
of withheld records, the specific Code section 
that authorizes the withholding of the records. 
When a portion of a requested record is with-
held, the public body may delete or excise only 
that portion of the record to which an exemption 
applies and shall release the remainder of the 
record.

3. The requested records could not be found or 
do not exist. However, if the public body that 
received the request knows that another public 
body has the requested records, the response 
shall include contact information for the other 
public body.

4. It is not practically possible to provide the re-
quested records or to determine whether they are 
available within the five-work-day period. Such 
response shall specify the conditions that make 
a response impossible. If the response is made 
within five working days, the public body shall 
have an additional seven work days in which to 
provide one of the four preceding responses.

C. Any public body may petition the appropriate 
court for additional time to respond to a request for 
records when the request is for an extraordinary vol-

ume of records or requires an extraordinarily lengthy 
search, and a response by the public body within the 
time required by this chapter will prevent the public 
body from meeting its operational responsibilities. Be-
fore proceeding with the petition, however, the public 
body shall make reasonable efforts to reach an agree-
ment with the requester concerning the production of 
the records requested.

D. Subject to the provisions of subsection G, no pub-
lic body shall be required to create a new record if the 
record does not already exist. However, a public body 
may abstract or summarize information under such 
terms and conditions as agreed between the requester 
and the public body.

E. Failure to respond to a request for records shall 
be deemed a denial of the request and shall constitute a 
violation of this chapter.

F. A public body may make reasonable charges not 
to exceed its actual cost incurred in accessing, duplicat-
ing, supplying, or searching for the requested records. 
No public body shall impose any extraneous, interme-
diary or surplus fees or expenses to recoup the general 
costs associated with creating or maintaining records 
or transacting the general business of the public body. 
Any duplicating fee charged by a public body shall 
not exceed the actual cost of duplication. The public 
body may also make a reasonable charge for the cost 
incurred in supplying records produced from a geo-
graphic information system at the request of anyone 
other than the owner of the land that is the subject of 
the request. However, such charges shall not exceed the 
actual cost to the public body in supplying such re-
cords, except that the public body may charge, on a pro 
rata per acre basis, for the cost of creating topographi-
cal maps developed by the public body, for such maps 
or portions thereof, which encompass a contiguous area 
greater than 50 acres. All charges for the supplying of 
requested records shall be estimated in advance at the 
request of the citizen.

G. Public records maintained by a public body in 
an electronic data processing system, computer data-
base, or any other structured collection of data shall be 
made available to a requester at a reasonable cost, not 
to exceed the actual cost in accordance with subsection 
F. When electronic or other databases are combined 
or contain exempt and nonexempt records, the public 
body may provide access to the exempt records if not 
otherwise prohibited by law, but shall provide access to 
the nonexempt records as provided by this chapter.
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Public bodies shall produce nonexempt records 
maintained in an electronic database in any tangible 
medium identified by the requester, including, where 
the public body has the capability, the option of post-
ing the records on a website or delivering the records 
through an electronic mail address provided by the 
requester, if that medium is used by the public body 
in the regular course of business. No public body shall 
be required to produce records from an electronic 
database in a format not regularly used by the public 
body. However, the public body shall make reasonable 
efforts to provide records in any format under such 
terms and conditions as agreed between the requester 
and public body, including the payment of reasonable 
costs. The excision of exempt fields of information from 
a database or the conversion of data from one available 
format to another shall not be deemed the creation, 
preparation or compilation of a new public record.

H. In any case where a public body determines 
in advance that charges for producing the requested 
records are likely to exceed $200, the public body may, 
before continuing to process the request, require the 
requester to agree to payment of a deposit not to exceed 
the amount of the advance determination. The deposit 
shall be credited toward the final cost of supplying the 
requested records. The period within which the public 
body shall respond under this section shall be tolled 
for the amount of time that elapses between notice of 
the advance determination and the response of the 
requester.

I. Before processing a request for records, a public 
body may require the requester to pay any amounts 
owed to the public body for previous requests for re-
cords that remain unpaid 30 days or more after billing.

J. In the event a public body has transferred posses-
sion of public records to any entity, including but not 
limited to any other public body, for storage, main-
tenance, or archiving, the public body initiating the 
transfer of such records shall remain the custodian of 
such records for purposes of responding to requests for 
public records made pursuant to this chapter and shall 
be responsible for retrieving and supplying such public 
records to the requester. In the event a public body has 
transferred public records for storage, maintenance, 
or archiving and such transferring public body is no 
longer in existence, any public body that is a succes-
sor to the transferring public body shall be deemed 
the custodian of such records. In the event no succes-
sor entity exists, the entity in possession of the public 
records shall be deemed the custodian of the records 
for purposes of compliance with this chapter, and 

shall retrieve and supply such records to the requester. 
Nothing in this subsection shall be construed to apply 
to records transferred to the Library of Virginia for 
permanent archiving pursuant to the duties imposed by 
the Virginia Public Records Act (§ 42.1-76 et seq.). In 
accordance with § 42.1-79, the Library of Virginia shall 
be the custodian of such permanently archived records 
and shall be responsible for responding to requests for 
such records made pursuant to this chapter.

 

§ 2.2-3704.1. Posting of notice of rights 
and responsibilities by state public bodies; 
assistance by the Freedom of Information 
Advisory Council
OMITTED

 

§ 2.2-3705.1. Exclusions to application of 
chapter; exclusions of general application to 
public bodies
Effective: April 11, 2010

The following records are excluded from the provi-
sions of this chapter but may be disclosed by the custo-
dian in his discretion, except where such disclosure is 
prohibited by law:

1. Personnel records containing information con-
cerning identifiable individuals, except that ac-
cess shall not be denied to the person who is the 
subject thereof. Any person who is the subject of 
any personnel record and who is 18 years of age 
or older may waive, in writing, the protections 
afforded by this subdivision. If the protections 
are so waived, the public body shall open such 
records for inspection and copying.

2. Written advice of legal counsel to state, regional 
or local public bodies or the officers or employ-
ees of such public bodies, and any other records 
protected by the attorney-client privilege.

3. Legal memoranda and other work product com-
piled specifically for use in litigation or for use in 
an active administrative investigation concerning 
a matter that is properly the subject of a closed 
meeting under § 2.2-3711.

 4. Any test or examination used, administered or 
prepared by any public body for purposes of eval-
uation of (i) any student or any student’s perfor-
mance, (ii) any employee or employment seeker’s 
qualifications or aptitude for employment, reten-
tion, or promotion, or (iii) qualifications for any 
license or certificate issued by a public body.
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As used in this subdivision, “test or examina-
tion” shall include (a) any scoring key for any such 
test or examination and (b) any other document 
that would jeopardize the security of the test or 
examination. Nothing contained in this subdivi-
sion shall prohibit the release of test scores or 
results as provided by law, or limit access to indi-
vidual records as provided by law. However, the 
subject of such employment tests shall be entitled 
to review and inspect all records relative to his 
performance on such employment tests.

When, in the reasonable opinion of such public 
body, any such test or examination no longer has 
any potential for future use, and the security of fu-
ture tests or examinations will not be jeopardized, 
the test or examination shall be made available to 
the public. However, minimum competency tests 
administered to public school children shall be 
made available to the public contemporaneously 
with statewide release of the scores of those taking 
such tests, but in no event shall such tests be made 
available to the public later than six months after 
the administration of such tests.

5. Records recorded in or compiled exclusively for 
use in closed meetings lawfully held pursuant to 
§ 2.2-3711. However, no record that is otherwise 
open to inspection under this chapter shall be 
deemed exempt by virtue of the fact that it has 
been reviewed or discussed in a closed meeting.

6. Vendor proprietary information software that 
may be in the official records of a public body. 
For the purpose of this subdivision, “vendor 
proprietary software” means computer programs 
acquired from a vendor for purposes of process-
ing data for agencies or political subdivisions of 
the Commonwealth.

7. Computer software developed by or for a state 
agency, state-supported institution of higher 
education or political subdivision of the Com-
monwealth.

8. Appraisals and cost estimates of real property 
subject to a proposed purchase, sale or lease, 
prior to the completion of such purchase, sale or 
lease.

9. Records concerning reserves established in spe-
cific claims administered by the Department of 
the Treasury through its Division of Risk Man-
agement as provided in Article 5 (§ 2.2-1832 et 
seq.) of Chapter 18 of this title, or by any county, 
city, or town; and investigative notes, correspon-
dence and information furnished in confidence 

with respect to an investigation of a claim or a 
potential claim against a public body’s insurance 
policy or self-insurance plan. However, nothing 
in this subdivision shall prohibit the disclosure 
of information taken from inactive reports upon 
expiration of the period of limitations for the fil-
ing of a civil suit.

10. Personal information, as defined in § 2.2-3801, 
including electronic mail addresses, furnished to 
a public body for the purpose of receiving elec-
tronic mail from the public body, provided that 
the electronic mail recipient has requested that 
the public body not disclose such information. 
However, access shall not be denied to the person 
who is the subject of the record.

11. Communications and materials required to be 
kept confidential pursuant to § 2.2-4119 of the 
Virginia Administrative Dispute Resolution Act 
(§ 2.2-4115 et seq.).

12. Records relating to the negotiation and award 
of a specific contract where competition or 
bargaining is involved and where the release of 
such records would adversely affect the bargain-
ing position or negotiating strategy of the public 
body. Such records shall not be withheld after the 
public body has made a decision to award or not 
to award the contract. In the case of procurement 
transactions conducted pursuant to the Virginia 
Public Procurement Act (§ 2.2-4300 et seq.), the 
provisions of this subdivision shall not apply, and 
any release of records relating to such transac-
tions shall be governed by the Virginia Public 
Procurement Act.

13. Those portions of records that contain account 
numbers or routing information for any credit 
card, debit card, or other account with a finan-
cial institution of any person or public body. 
However, access shall not be denied to the person 
who is the subject of the record. For the purposes 
of this subdivision, “financial institution” means 
any organization authorized to do business under 
state or federal laws relating to financial institu-
tions, including, without limitation, banks and 
trust companies, savings banks, savings and loan 
companies or associations, and credit unions.
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§ 2.2-3705.2. Exclusions to application of 
chapter; records relating to public safety
Effective: July 1, 2013

The following records are excluded from the provi-
sions of this chapter but may be disclosed by the custo-
dian in his discretion, except where such disclosure is 
prohibited by law:

1. Confidential records, including victim identity, 
provided to or obtained by staff in a rape crisis 
center or a program for battered spouses.

2. Those portions of engineering and construc-
tion drawings and plans submitted for the sole 
purpose of complying with the Building Code in 
obtaining a building permit that would identify 
specific trade secrets or other information, the 
disclosure of which would be harmful to the com-
petitive position of the owner or lessee. However, 
such information shall be exempt only until the 
building is completed. Information relating to the 
safety or environmental soundness of any build-
ing shall not be exempt from disclosure.

Those portions of engineering and construc-
tion drawings and plans that reveal critical struc-
tural components, security equipment and sys-
tems, ventilation systems, fire protection equip-
ment, mandatory building emergency equip-
ment or systems, elevators, electrical systems, 
telecommunications equipment and systems, and 
other utility equipment and systems submitted 
for the purpose of complying with the Uniform 
Statewide Building Code (§ 36-97 et seq.) or the 
Statewide Fire Prevention Code (§ 27-94 et seq.), 
the disclosure of which would jeopardize the 
safety or security of any public or private com-
mercial office, multifamily residential or retail 
building or its occupants in the event of terrorism 
or other threat to public safety, to the extent that 
the owner or lessee of such property, equipment 
or system in writing (i) invokes the protections of 
this paragraph; (ii) identifies the drawings, plans, 
or other materials to be protected; and (iii) states 
the reasons why protection is necessary.

Nothing in this subdivision shall prevent the 
disclosure of information relating to any building 
in connection with an inquiry into the perfor-
mance of that building after it has been subjected 
to fire, explosion, natural disaster or other cata-
strophic event.

3. Documentation or other information that de-
scribes the design, function, operation or access 

control features of any security system, whether 
manual or automated, which is used to control 
access to or use of any automated data processing 
or telecommunications system.

4. Plans and information to prevent or respond to 
terrorist activity, the disclosure of which would 
jeopardize the safety of any person, including (i) 
critical infrastructure sector or structural compo-
nents; (ii) vulnerability assessments, operational, 
procedural, transportation, and tactical planning 
or training manuals, and staff meeting minutes 
or other records; and (iii) engineering or architec-
tural records, or records containing information 
derived from such records, to the extent such re-
cords reveal the location or operation of security 
equipment and systems, elevators, ventilation, 
fire protection, emergency, electrical, telecom-
munications or utility equipment and systems 
of any public building, structure or information 
storage facility, or telecommunications or utility 
equipment or systems. The same categories of 
records of any governmental or nongovernmental 
person or entity submitted to a public body for 
the purpose of antiterrorism response planning 
may be withheld from disclosure if such person 
or entity in writing (a) invokes the protections of 
this subdivision, (b) identifies with specificity the 
records or portions thereof for which protection 
is sought, and (c) states with reasonable particu-
larity why the protection of such records from 
public disclosure is necessary to meet the objec-
tive of antiterrorism planning or protection. Such 
statement shall be a public record and shall be 
disclosed upon request. Nothing in this subdivi-
sion shall be construed to prohibit the disclosure 
of records relating to the structural or environ-
mental soundness of any building, nor shall it 
prevent the disclosure of information relating to 
any building in connection with an inquiry into 
the performance of that building after it has been 
subjected to fire, explosion, natural disaster or 
other catastrophic event.

5. Information that would disclose the security 
aspects of a system safety program plan adopted 
pursuant to 49 C.F.R. Part 659 by the Common-
wealth’s designated Rail Fixed Guideway Sys-
tems Safety Oversight agency; and information 
in the possession of such agency, the release of 
which would jeopardize the success of an ongoing 
investigation of a rail accident or other incident 
threatening railway safety.
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6. Engineering and architectural drawings, opera-
tional, procedural, tactical planning or train-
ing manuals, or staff meeting minutes or other 
records, the disclosure of which would reveal 
surveillance techniques, personnel deployments, 
alarm or security systems or technologies, or op-
erational and transportation plans or protocols, 
to the extent such disclosure would jeopardize 
the security of any governmental facility, build-
ing or structure or the safety of persons using 
such facility, building or structure.

7. Security plans and specific assessment com-
ponents of school safety audits, as provided in          
§ 22.1-279.8.

Nothing in this subdivision shall be construed 
to prohibit the disclosure of records relating to 
the effectiveness of security plans after (i) any 
school building or property has been subjected 
to fire, explosion, natural disaster or other 
catastrophic event, or (ii) any person on school 
property has suffered or been threatened with 
any personal injury.

8. Expired.

9. Records of the Commitment Review Committee 
concerning the mental health assessment of an 
individual subject to commitment as a sexually 
violent predator under Chapter 9 (§ 37.2-900 et 
seq.) of Title 37.2; except that in no case shall re-
cords identifying the victims of a sexually violent 
predator be disclosed.

10. Subscriber data, which for the purposes of this 
subdivision, means the name, address, telephone 
number, and any other information identifying 
a subscriber of a telecommunications carrier, 
provided directly or indirectly by a telecommu-
nications carrier to a public body that operates 
a 911 or E-911 emergency dispatch system or an 
emergency notification or reverse 911 system, if 
the data is in a form not made available by the 
telecommunications carrier to the public gener-
ally. Nothing in this subdivision shall prevent the 
release of subscriber data generated in connec-
tion with specific calls to a 911 emergency sys-
tem, where the requester is seeking to obtain pub-
lic records about the use of the system in response 
to a specific crime, emergency or other event as 
to which a citizen has initiated a 911 call.

11. Subscriber data, which for the purposes of this 
subdivision, means the name, address, telephone 
number, and any other information identifying a 
subscriber of a telecommunications carrier, col-

lected by a local governing body in accordance 
with the Enhanced Public Safety Telephone 
Services Act (§ 56-484.12 et seq.), and other 
identifying information of a personal, medical, 
or financial nature provided to a local governing 
body in connection with a 911 or E-911 emer-
gency dispatch system or an emergency notifica-
tion or reverse 911 system, if such records are 
not otherwise publicly available. Nothing in this 
subdivision shall prevent the release of subscriber 
data generated in connection with specific calls 
to a 911 emergency system, where the requester 
is seeking to obtain public records about the use 
of the system in response to a specific crime, 
emergency or other event as to which a citizen 
has initiated a 911 call.

12. Records of the Virginia Military Advisory 
Council or any commission created by executive 
order for the purpose of studying and making 
recommendations regarding preventing closure 
or realignment of federal military and national 
security installations and facilities located in Vir-
ginia and relocation of such facilities to Virginia, 
or a local or regional military affairs organiza-
tion appointed by a local governing body, to 
the extent such records (i) contain information 
relating to strategies under consideration or de-
velopment by the Council or such commission or 
organizations to prevent the closure or realign-
ment of federal military installations located in 
Virginia or the relocation of national security 
facilities located in Virginia, to limit the adverse 
economic effect of such realignment, closure, 
or relocation, or to seek additional tenant activ-
ity growth from the Department of Defense or 
federal government or (ii) disclose trade secrets, 
as defined in the Uniform Trade Secrets Act (§ 
59.1-336 et seq.), provided to the Council or such 
commission or organizations in connection with 
their work. In order to invoke the trade secret 
protection provided by clause (ii), the submitting 
entity shall, in writing and at the time of submis-
sion (a) invoke this exclusion, (b) identify with 
specificity the information for which such protec-
tion is sought, and (c) state the reason why such 
protection is necessary. Nothing in this subdivi-
sion shall be construed to authorize the with-
holding of all or part of any record, other than a 
trade secret that has been specifically identified 
as required by this subdivision, after the Depart-
ment of Defense or federal agency has issued a 
final, unappealable decision, or in the event of 
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litigation, a court of competent jurisdiction has 
entered a final, unappealable order concerning 
the closure, realignment, or expansion of the 
military installation or tenant activities, or the re-
location of the national security facility, for which 
records are sought.

13. Documentation or other information as deter-
mined by the State Comptroller that describes 
the design, function, operation, or implemen-
tation of internal controls over the Common-
wealth’s financial processes and systems, and the 
assessment of risks and vulnerabilities of those 
controls, including the annual assessment of 
internal controls mandated by the State Comp-
troller, the disclosure of which would jeopardize 
the security of the Commonwealth’s financial 
assets. However, records relating to the investiga-
tion of and findings concerning the soundness of 
any fiscal process shall be disclosed in a form that 
does not compromise internal controls. Nothing 
in this subdivision shall be construed to pro-
hibit the Auditor of Public Accounts or the Joint 
Legislative Audit and Review Commission from 
reporting internal control deficiencies discovered 
during the course of an audit.

14. Documentation or other information relating to 
the Statewide Agencies Radio System (STARS) 
or any other similar local or regional public 
safety communications system that (i) describes 
the design, function, programming, operation, 
or access control features of the overall system, 
components, structures, individual networks, and 
subsystems of the STARS or any other similar 
local or regional communications system or (ii) 
relates to radio frequencies assigned to or utilized 
by STARS or any other similar local or regional 
communications system, code plugs, circuit 
routing, addressing schemes, talk groups, fleet 
maps, encryption, programming maintained by 
or utilized by STARS or any other similar local 
or regional public safety communications system; 
those portions of engineering and construction 
drawings and plans that reveal critical structural 
components, interconnectivity, security equip-
ment and systems, network monitoring, network 
operation center, master sites, ventilation systems, 
fire protection equipment, mandatory building 
emergency equipment, electrical systems, and 
other utility equipment and systems related to 
STARS or any other similar local or regional 
public safety communications system; and special 
event plans, operational plans, storm plans, or 

other pre-arranged programming, the disclosure 
of which would reveal surveillance techniques, 
personnel deployments, alarm or security sys-
tems or technologies, or operational and trans-
portation plans or protocols, to the extent such 
disclosure would jeopardize the security of any 
governmental facility, building, or structure or 
the safety of any person.

15. Records of a salaried or volunteer Fire/EMS 
company or Fire/EMS department, to the extent 
that the records disclose the telephone numbers 
for cellular telephones, pagers, or comparable 
portable communication devices provided to its 
personnel for use in the performance of their of-
ficial duties.

16. Records of hospitals and nursing homes regu-
lated by the Board of Health pursuant to Chapter 
5 (§ 32.1-123 et seq.) of Title 32.1 provided to 
the Department of Health, to the extent such 
records reveal the disaster recovery plans or the 
evacuation plans for such facilities in the event of 
fire, explosion, natural disaster, or other cata-
strophic event. Nothing in this subdivision shall 
be construed to prohibit the disclosure of records 
relating to the effectiveness of executed evacua-
tion plans after the occurrence of fire, explosion, 
natural disaster, or other catastrophic event.

§ 2.2-3705.3. Exclusions to application of 
chapter; records relating to administrative 
investigations
Effective: July 1, 2013 to December 31, 2013

<Section effective until January 1, 2014. See, also, 
section effective January 1, 2014.>

The following records are excluded from the provi-
sions of this chapter but may be disclosed by the custo-
dian in his discretion, except where such disclosure is 
prohibited by law:

1. Confidential records of all investigations of ap-
plications for licenses and permits, and of all 
licensees and permittees, made by or submitted 
to the Alcoholic Beverage Control Board, the 
State Lottery Department, the Virginia Racing 
Commission, the Department of Agriculture and 
Consumer Services relating to investigations and 
applications pursuant to Article 1.1:1 (§ 18.2-
340.15 et seq.) of Chapter 8 of Title 18.2, or the 
Private Security Services Unit of the Department 
of Criminal Justice Services.
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2. Records of active investigations being conducted 
by the Department of Health Professions or by 
any health regulatory board in the Common-
wealth.

3. Investigator notes, and other correspondence and 
information, furnished in confidence with respect 
to an active investigation of individual employ-
ment discrimination complaints made to the 
Department of Human Resource Management 
or to such personnel of any local public body, 
including local school boards as are responsible 
for conducting such investigations in confidence. 
However, nothing in this section shall prohibit 
the disclosure of information taken from inactive 
reports in a form that does not reveal the iden-
tity of charging parties, persons supplying the 
information or other individuals involved in the 
investigation.

4. Records of active investigations being conducted 
by the Department of Medical Assistance Ser-
vices pursuant to Chapter 10 (§ 32.1-323 et seq.) 
of Title 32.1.

5. Investigative notes and other correspondence and 
information furnished in confidence with respect 
to an investigation or conciliation process involv-
ing an alleged unlawful discriminatory practice 
under the Virginia Human Rights Act (§ 2.2-
3900 et seq.) or under any local ordinance adopt-
ed in accordance with the authority specified in 
§ 2.2-524, or adopted pursuant to § 15.2-965, or 
adopted prior to July 1, 1987, in accordance with 
applicable law, relating to local human rights or 
human relations commissions. However, nothing 
in this section shall prohibit the distribution of 
information taken from inactive reports in a form 
that does not reveal the identity of the parties 
involved or other persons supplying information.

6. Records of studies and investigations by the State 
Lottery Department of (i) lottery agents, (ii) lot-
tery vendors, (iii) lottery crimes under §§ 58.1-
4014 through 58.1-4018, (iv) defects in the law or 
regulations that cause abuses in the administration 
and operation of the lottery and any evasions of 
such provisions, or (v) the use of the lottery as a 
subterfuge for organized crime and illegal gam-
bling where such official records have not been 
publicly released, published or copyrighted. All 
studies and investigations referred to under clauses 
(iii), (iv), and (v) shall be open to inspection and 
copying upon completion of the study or investiga-
tion.

 

7. Investigative notes, correspondence and informa-
tion furnished in confidence, and records other-
wise exempted by this chapter or any Virginia 
statute, provided to or produced by or for (i) the 
Auditor of Public Accounts; (ii) the Joint Leg-
islative Audit and Review Commission; (iii) an 
appropriate authority as defined in § 2.2-3010 
with respect to an allegation of wrongdoing or 
abuse under the Fraud and Abuse Whistle Blower 
Protection Act (§ 2.2-3009 et seq.); (iv) the Office 
of the State Inspector General with respect to an 
investigation initiated through the Fraud, Waste 
and Abuse Hotline or an investigation initiated 
pursuant to Chapter 3.2 (§ 2.2-307 et seq.); (v) 
the committee or the auditor with respect to an 
investigation or audit conducted pursuant to § 
15.2-825; or (vi) the auditors, appointed by the 
local governing body of any county, city or town 
or a school board, who by charter, ordinance, 
or statute have responsibility for conducting 
an investigation of any officer, department or 
program of such body. Records of completed 
investigations shall be disclosed in a form that 
does not reveal the identity of the complainants 
or persons supplying information to investigators. 
Unless disclosure is prohibited by this section, the 
records disclosed shall include, but not be limited 
to, the agency involved, the identity of the person 
who is the subject of the complaint, the nature of 
the complaint, and the actions taken to resolve 
the complaint. If an investigation does not lead to 
corrective action, the identity of the person who 
is the subject of the complaint may be released 
only with the consent of the subject person. Local 
governing bodies shall adopt guidelines to govern 
the disclosure required by this subdivision.

8. Records of the Virginia Office for Protection and 
Advocacy consisting of documentary evidence 
received or maintained by the Office or its agents 
in connection with specific complaints or investi-
gations, and records of communications between 
employees and agents of the Office and its clients or 
prospective clients concerning specific complaints, 
investigations or cases. Upon the conclusion of an 
investigation of a complaint, this exclusion shall no 
longer apply, but the Office may not at any time 
release the identity of any complainant or person 
with mental illness, intellectual disability, develop-
mental disabilities or other disability, unless (i) such 
complainant or person or his legal representative 
consents in writing to such identification or (ii) such 
identification is required by court order.
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9. Information furnished in confidence to the 
Department of Human Resource Management 
with respect to an investigation, consultation, or 
mediation under § 2.2-1202.1, and memoranda, 
correspondence and other records resulting from 
any such investigation, consultation or media-
tion. However, nothing in this section shall pro-
hibit the distribution of information taken from 
inactive reports in a form that does not reveal the 
identity of the parties involved or other persons 
supplying information.

10. The names, addresses and telephone numbers 
of complainants furnished in confidence with 
respect to an investigation of individual zoning 
enforcement complaints or complaints relating to 
the Uniform Statewide Building Code (§ 36-97 
et seq.) or the Statewide Fire Prevention Code (§ 
27-94 et seq.) made to a local governing body.

11. Records of active investigations being conducted 
by the Department of Criminal Justice Services 
pursuant to Article 4 (§ 9.1-138 et seq.), Article 
4.1 (§ 9.1-150.1 et seq.), Article 11 (§ 9.1-185 et 
seq.), and Article 12 (§ 9.1-186 et seq.) of Chapter 
1 of Title 9.1.

12. Records furnished to or prepared by the Board 
of Education pursuant to subsection D of § 
22.1-253.13:3 in connection with the review or 
investigation of any alleged breach in security, 
unauthorized alteration, or improper adminis-
tration of tests by local school board employees 
responsible for the distribution or administration 
of the tests. However, this section shall not pro-
hibit the disclosure of records to (i) a local school 
board or division superintendent for the purpose 
of permitting such board or superintendent to 
consider or to take personnel action with regard 
to an employee or (ii) any requester, after the 
conclusion of a review or investigation, in a form 
that (a) does not reveal the identity of any person 
making a complaint or supplying information to 
the Board on a confidential basis and (b) does not 
compromise the security of any test mandated by 
the Board.

13. Investigator notes, and other correspondence 
and information, furnished in confidence with 
respect to an active investigation conducted by or 
for the Board of Education related to the denial, 
suspension, or revocation of teacher licenses. 
However, this subdivision shall not prohibit the 
disclosure of records to a local school board or 
division superintendent for the purpose of per-

mitting such board or superintendent to consider 
or to take personnel action with regard to an 
employee. Records of completed investigations 
shall be disclosed in a form that does not reveal 
the identity of any complainant or person sup-
plying information to investigators. The records 
disclosed shall include information regarding 
the school or facility involved, the identity of the 
person who was the subject of the complaint, the 
nature of the complaint, and the actions taken to 
resolve the complaint. If an investigation fails to 
support a complaint or does not lead to correc-
tive action, the identity of the person who was 
the subject of the complaint may be released 
only with the consent of the subject person. No 
personally identifiable information in the records 
regarding a current or former student shall be re-
leased except as permitted by state or federal law.

14. Records, notes and information provided in 
confidence and related to an investigation by the 
Attorney General under Article 1 (§ 3.2-4200 et 
seq.) or Article 3 (§ 3.2-4204 et seq.) of Chapter 
42 of Title 3.2, Article 10 (§ 18.2-246.6 et seq.) 
of Chapter 6 or Chapter 13 (§ 18.2-512 et seq.) of 
Title 18.2, or Article 1 (§ 58.1-1000) of Chapter 
10 of Title 58.1. However, records related to an 
investigation that has been inactive for more 
than six months shall, upon request, be disclosed 
provided such disclosure is not otherwise pro-
hibited by law and does not reveal the identity of 
charging parties, complainants, persons supply-
ing information, witnesses or other individuals 
involved in the investigation.

§ 2.2-3705.4. Exclusions to application of 
chapter; educational records and certain 
records of educational institutions
Effective: July 1, 2010

The following records are excluded from the provi-
sions of this chapter but may be disclosed by the custo-
dian in his discretion, except where such disclosure is 
prohibited by law:

1. Scholastic records containing information con-
cerning identifiable individuals, except that such 
access shall not be denied to the person who is 
the subject thereof, or the parent or legal guard-
ian of the student. However, no student shall 
have access to (i) financial records of a parent or 
guardian or (ii) records of instructional, super-
visory, and administrative personnel and edu-
cational personnel ancillary thereto, that are in 
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the sole possession of the maker thereof and that 
are not accessible or revealed to any other person 
except a substitute.

The parent or legal guardian of a student may 
prohibit, by written request, the release of any 
individual information regarding that student 
until the student reaches the age of 18 years. For 
scholastic records of students under the age of 18 
years, the right of access may be asserted only by 
his legal guardian or parent, including a noncus-
todial parent, unless such parent’s parental rights 
have been terminated or a court of competent 
jurisdiction has restricted or denied such access. 
For scholastic records of students who are eman-
cipated or attending a state-supported institution 
of higher education, the right of access may be 
asserted by the student.

 Any person who is the subject of any scholastic 
record and who is 18 years of age or older may 
waive, in writing, the protections afforded by this 
subdivision. If the protections are so waived, the 
public body shall open such records for inspec-
tion and copying.

2. Confidential letters and statements of recom-
mendation placed in the records of educational 
agencies or institutions respecting (i) admission 
to any educational agency or institution, (ii) an 
application for employment, or (iii) receipt of an 
honor or honorary recognition.

3. Records of the Brown v. Board of Education 
Scholarship Awards Committee relating to 
personally identifiable information, including 
scholarship applications, personal financial in-
formation, and confidential correspondence and 
letters of recommendation.

4. Data, records or information of a proprietary 
nature produced or collected by or for faculty 
or staff of public institutions of higher educa-
tion, other than the institutions’ financial or 
administrative records, in the conduct of or as a 
result of study or research on medical, scientific, 
technical or scholarly issues, whether sponsored 
by the institution alone or in conjunction with a 
governmental body or a private concern, where 
such data, records or information has not been 
publicly released, published, copyrighted or 
patented.

5. All records of the University of Virginia or the 
University of Virginia Medical Center or East-
ern Virginia Medical School, as the case may 
be, that contain proprietary, business-related 

information pertaining to the operations of the 
University of Virginia Medical Center or Eastern 
Virginia Medical School, as the case may be, 
including business development or marketing 
strategies and activities with existing or future 
joint venturers, partners, or other parties with 
whom the University of Virginia Medical Center 
or Eastern Virginia Medical School, as the case 
may be, has formed, or forms, any arrangement 
for the delivery of health care, if disclosure of 
such information would be harmful to the com-
petitive position of the Medical Center or Eastern 
Virginia Medical School, as the case may be.

6. Personal information, as defined in § 2.2-3801, 
provided to the Board of the Virginia College 
Savings Plan or its employees by or on behalf 
of individuals who have requested information 
about, applied for, or entered into prepaid tuition 
contracts or savings trust account agreements 
pursuant to Chapter 4.9 (§ 23-38.75 et seq.) of 
Title 23. Nothing in this subdivision shall be 
construed to prohibit disclosure or publication 
of information in a statistical or other form that 
does not identify individuals or provide personal 
information. Individuals shall be provided access 
to their own personal information.

7. Records maintained in connection with fund-
raising activities by or for a public institution of 
higher education to the extent that such records 
reveal (i) personal fundraising strategies relating 
to identifiable donors or prospective donors or (ii) 
wealth assessments; estate, financial, or tax plan-
ning information; health-related information; 
employment, familial, or marital status infor-
mation; electronic mail addresses, facsimile or 
telephone numbers; birth dates or social security 
numbers of identifiable donors or prospective 
donors. Nothing in this subdivision, however, 
shall be construed to authorize the withholding 
of records relating to the amount, date, purpose, 
and terms of the pledge or donation, or the iden-
tity of the donor unless the donor has requested 
anonymity in connection with or as a condition 
of making a pledge or donation. The exclusion 
provided by this subdivision shall not apply to 
protect from disclosure (i) the identities of spon-
sors providing grants to or contracting with 
the institution for the performance of research 
services or other work or (ii) the terms and condi-
tions of such grants or contracts.
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8. Records of a threat assessment team established 
by a public institution of higher education pursu-
ant to § 23-9.2:10 relating to the assessment or in-
tervention with a specific individual. However, in 
the event an individual who has been under as-
sessment commits an act, or is prosecuted for the 
commission of an act that has caused the death 
of, or caused serious bodily injury, including any 
felony sexual assault, to another person, the re-
cords of such threat assessment team concerning 
the individual under assessment shall be made 
available as provided by this chapter, with the ex-
ception of any criminal history records obtained 
pursuant to § 19.2-389 or 19.2-389.1, health 
records obtained pursuant to § 32.1-127.1:03, or 
scholastic records as defined in § 22.1-289. The 
public body providing such records shall remove 
information identifying any person who provided 
information to the threat assessment team under 
a promise of confidentiality.

§ 2.2-3705.5. Exclusions to application of 
chapter; health and social services records
Effective: July 1, 2012

The following records are excluded from the provi-
sions of this chapter but may be disclosed by the custo-
dian in his discretion, except where such disclosure is 
prohibited by law:

 

1. Health records, except that such records may be 
personally reviewed by the individual who is the 
subject of such records, as provided in subsection 
F of § 32.1-127.1:03.

Where the person who is the subject of health 
records is confined in a state or local correctional 
facility, the administrator or chief medical officer 
of such facility may assert such confined person’s 
right of access to the health records if the admin-
istrator or chief medical officer has reasonable 
cause to believe that such confined person has 
an infectious disease or other medical condition 
from which other persons so confined need to be 
protected. Health records shall only be reviewed 
and shall not be copied by such administrator 
or chief medical officer. The information in the 
health records of a person so confined shall con-
tinue to be confidential and shall not be disclosed 
by the administrator or chief medical officer of 
the facility to any person except the subject or 
except as provided by law.

 

Where the person who is the subject of health 
records is under the age of 18, his right of access 
may be asserted only by his guardian or his par-
ent, including a noncustodial parent, unless such 
parent’s parental rights have been terminated, a 
court of competent jurisdiction has restricted or 
denied such access, or a parent has been denied 
access to the health record in accordance with 
§ 20-124.6. In instances where the person who 
is the subject thereof is an emancipated minor, 
a student in a public institution of higher educa-
tion, or is a minor who has consented to his own 
treatment as authorized by § 16.1-338 or 54.1-
2969, the right of access may be asserted by the 
subject person.

 For the purposes of this chapter, statisti-
cal summaries of incidents and statistical data 
concerning abuse of individuals receiving services 
compiled by the Commissioner of Behavioral 
Health and Developmental Services shall be 
open to inspection and copying as provided in 
§ 2.2-3704. No such summaries or data shall 
include any information that identifies specific 
individuals receiving services.

2. Applications for admission to examinations or for 
licensure and scoring records maintained by the 
Department of Health Professions or any board 
in that department on individual licensees or 
applicants. However, such material may be made 
available during normal working hours for copy-
ing, at the requester’s expense, by the individual 
who is the subject thereof, in the offices of the 
Department of Health Professions or in the of-
fices of any health regulatory board, whichever 
may possess the material.

3. Reports, documentary evidence and other infor-
mation as specified in §§ 51.5-122, 51.5-141, and 
63.2-104.

4. Investigative notes; proprietary information not 
published, copyrighted or patented; informa-
tion obtained from employee personnel records; 
personally identifiable information regarding 
residents, clients or other recipients of services; 
other correspondence and information furnished 
in confidence to the Department of Social Ser-
vices in connection with an active investigation 
of an applicant or licensee pursuant to Chapters 
17 (§ 63.2-1700 et seq.) and 18 (§ 63.2-1800 et 
seq.) of Title 63.2; and records and information 
furnished to the Office of the Attorney General 
in connection with an investigation or litigation 
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pursuant to Article 19.1 (§ 8.01-216.1 et seq.) of 
Chapter 3 of Title 8.01 and Chapter 9 (§ 32.1-310 
et seq.) of Title 32.1. However, nothing in this 
section shall prohibit disclosure of information 
from the records of completed investigations in 
a form that does not reveal the identity of com-
plainants, persons supplying information, or 
other individuals involved in the investigation.

5. Information and records collected for the des-
ignation and verification of trauma centers and 
other specialty care centers within the Statewide 
Emergency Medical Services System and Ser-
vices pursuant to Article 2.1 (§ 32.1-111.1 et seq.) 
of Chapter 4 of Title 32.1.

6. Reports and court documents relating to involun-
tary admission required to be kept confidential 
pursuant to § 37.2-818.

7. Data formerly required to be submitted to the 
Commissioner of Health relating to the establish-
ment of new or the expansion of existing clinical 
health services, acquisition of major medical 
equipment, or certain projects requiring capital 
expenditures pursuant to former § 32.1-102.3:4.

8. Information required to be provided to the 
Department of Health Professions by certain 
licensees pursuant to § 54.1-2506.1.

9. Information and records acquired (i) during a 
review of any child death conducted by the State 
Child Fatality Review team established pursu-
ant to § 32.1-283.1 or by a local or regional child 
fatality review team to the extent made confi-
dential by § 32.1-283.2; (ii) during a review of 
any death conducted by a family violence fatality 
review team to the extent made confidential by 
§ 32.1-283.3; or (iii) during a review of any adult 
death conducted by the Adult Fatality Review 
Team to the extent made confidential by § 32.1-
283.5.

10. Patient level data collected by the Board of 
Health and not yet processed, verified, and 
released, pursuant to § 32.1-276.9, to the Board 
by the nonprofit organization with which the 
Commissioner of Health has contracted pursuant 
to § 32.1-276.4.

11. Records of the Health Practitioners’ Monitor-
ing Program Committee within the Department 
of Health Professions, to the extent such records 
may identify any practitioner who may be, or 
who is actually, impaired to the extent disclosure 
is prohibited by § 54.1-2517.

 

12. Records submitted as a grant application, or 
accompanying a grant application, to the Com-
monwealth Neurotrauma Initiative Advisory 
Board pursuant to Article 12 (§ 51.5-178 et seq.) 
of Chapter 14 of Title 51.5, to the extent such 
records contain (i) medical or mental health 
records, or other data identifying individual 
patients or (ii) proprietary business or research-
related information produced or collected by the 
applicant in the conduct of or as a result of study 
or research on medical, rehabilitative, scientific, 
technical or scholarly issues, when such informa-
tion has not been publicly released, published, 
copyrighted or patented, if the disclosure of such 
information would be harmful to the competitive 
position of the applicant.

13. Any record copied, recorded or received by the 
Commissioner of Health in the course of an ex-
amination, investigation or review of a managed 
care health insurance plan licensee pursuant to 
§§ 32.1-137.4 and 32.1-137.5, including books, 
records, files, accounts, papers, documents, and 
any or all computer or other recordings.

14. Records, information and statistical registries 
required to be kept confidential pursuant to §§ 
63.2-102 and 63.2-104.

15. All data, records, and reports relating to the 
prescribing and dispensing of covered substances 
to recipients and any abstracts from such data, 
records, and reports that are in the possession of 
the Prescription Monitoring Program pursuant 
to Chapter 25.2 (§ 54.1-2519 et seq.) of Title 54.1 
and any material relating to the operation or 
security of the Program.

16. Records of the Virginia Birth-Related Neuro-
logical Injury Compensation Program required 
to be kept confidential pursuant to § 38.2-5002.2.

17. Records of the State Health Commissioner relat-
ing to the health of any person or persons subject 
to an order of quarantine or an order of isolation 
pursuant to Article 3.02 (§ 32.1-48.05 et seq.) of 
Chapter 2 of Title 32.1; this provision shall not, 
however, be construed to prohibit the disclosure 
of statistical summaries, abstracts or other infor-
mation in aggregate form.

18. Records containing the names and addresses or 
other contact information of persons receiving 
transportation services from a state or local public 
body or its designee under Title II of the Ameri-
cans with Disabilities Act, (42 U.S.C. § 12131 
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et seq.) or funded by Temporary Assistance for 
Needy Families (TANF) created under § 63.2-600.

§ 2.2-3705.6. Exclusions to application of 
chapter; proprietary records and trade secrets
Effective: July 1, 2013

The following records are excluded from the provi-
sions of this chapter but may be disclosed by the custo-
dian in his discretion, except where such disclosure is 
prohibited by law:

1. Proprietary information gathered by or for the 
Virginia Port Authority as provided in § 62.1-
132.4 or 62.1-134.1.

2. Financial statements not publicly available filed 
with applications for industrial development 
financings in accordance with Chapter 49 (§ 
15.2-4900 et seq.) of Title 15.2.

3. Confidential proprietary records, voluntarily pro-
vided by private business pursuant to a promise 
of confidentiality from a public body, used by 
the public body for business, trade and tour-
ism development or retention; and memoranda, 
working papers or other records related to busi-
nesses that are considering locating or expanding 
in Virginia, prepared by a public body, where 
competition or bargaining is involved and where, 
if such records are made public, the financial 
interest of the public body would be adversely 
affected.

4. Information that was filed as confidential under 
the Toxic Substances Information Act (§ 32.1-239 
et seq.), as such Act existed prior to July 1, 1992.

5. Fisheries data that would permit identification 
of any person or vessel, except when required by 
court order as specified in § 28.2-204.

6. Confidential financial statements, balance sheets, 
trade secrets, and revenue and cost projections 
provided to the Department of Rail and Public 
Transportation, provided such information is 
exempt under the federal Freedom of Informa-
tion Act or the federal Interstate Commerce 
Act or other laws administered by the Surface 
Transportation Board or the Federal Railroad 
Administration with respect to data provided in 
confidence to the Surface Transportation Board 
and the Federal Railroad Administration.

7. Confidential proprietary records related to inven-
tory and sales, voluntarily provided by private 
energy suppliers to the Department of Mines, 

Minerals and Energy, used by that Department 
for energy contingency planning purposes or for 
developing consolidated statistical information on 
energy supplies.

8. Confidential proprietary information furnished 
to the Board of Medical Assistance Services 
or the Medicaid Prior Authorization Advisory 
Committee pursuant to Article 4 (§ 32.1-331.12 et 
seq.) of Chapter 10 of Title 32.1.

9. Proprietary, commercial or financial information, 
balance sheets, trade secrets, and revenue and 
cost projections provided by a private transpor-
tation business to the Virginia Department of 
Transportation and the Department of Rail and 
Public Transportation for the purpose of con-
ducting transportation studies needed to obtain 
grants or other financial assistance under the 
Transportation Equity Act for the 21st Century 
(P.L. 105-178) for transportation projects, pro-
vided such information is exempt under the fed-
eral Freedom of Information Act or the federal 
Interstate Commerce Act or other laws adminis-
tered by the Surface Transportation Board or the 
Federal Railroad Administration with respect 
to data provided in confidence to the Surface 
Transportation Board and the Federal Railroad 
Administration. However, the exemption pro-
vided by this subdivision shall not apply to any 
wholly owned subsidiary of a public body.

10. Confidential information designated as provided 
in subsection F of § 2.2-4342 as trade secrets or 
proprietary information by any person who has 
submitted to a public body an application for 
prequalification to bid on public construction proj-
ects in accordance with subsection B of § 2.2-4317.

11. a. Memoranda, staff evaluations, or other re-
cords prepared by the responsible public entity, 
its staff, outside advisors, or consultants exclusive-
ly for the evaluation and negotiation of proposals 
filed under the Public-Private Transportation Act 
of 1995 (§ 56-556 et seq.) or the Public Private 
Education Facilities and Infrastructure Act of 
2002 (§ 56-575.1 et seq.), where (i) if such records 
were made public prior to or after the execution 
of an interim or a comprehensive agreement, 
§ 56-573.1:1 or 56-575.17 notwithstanding, the 
financial interest or bargaining position of the 
public entity would be adversely affected, and (ii) 
the basis for the determination required in clause 
(i) is documented in writing by the responsible 
public entity; and
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b. Records provided by a private entity to a re-
sponsible public entity, affected jurisdiction, or 
affected local jurisdiction pursuant to the provi-
sions of the Public-Private Transportation Act of 
1995 or the Public-Private Education Facilities 
and Infrastructure Act of 2002, to the extent that 
such records contain (i) trade secrets of the pri-
vate entity as defined in the Uniform Trade Se-
crets Act (§ 59.1-336 et seq.); (ii) financial records 
of the private entity, including balance sheets and 
financial statements, that are not generally avail-
able to the public through regulatory disclosure 
or otherwise; or (iii) other information submitted 
by the private entity, where, if the records were 
made public prior to the execution of an interim 
agreement or a comprehensive agreement, the 
financial interest or bargaining position of the 
public or private entity would be adversely affect-
ed. In order for the records specified in clauses (i), 
(ii), and (iii) to be excluded from the provisions of 
this chapter, the private entity shall make a writ-
ten request to the responsible public entity:

1. Invoking such exclusion upon submission 
of the data or other materials for which protec-
tion from disclosure is sought;

2. Identifying with specificity the data or 
other materials for which protection is sought; 
and

3. Stating the reasons why protection is 
necessary.

The responsible public entity shall determine 
whether the requested exclusion from disclo-
sure is necessary to protect the trade secrets or 
financial records of the private entity. To protect 
other records submitted by the private entity 
from disclosure, the responsible public entity 
shall determine whether public disclosure prior 
to the execution of an interim agreement or a 
comprehensive agreement would adversely af-
fect the financial interest or bargaining position 
of the public or private entity. The responsible 
public entity shall make a written determination 
of the nature and scope of the protection to be 
afforded by the responsible public entity under 
this subdivision. Once a written determination is 
made by the responsible public entity, the records 
afforded protection under this subdivision shall 
continue to be protected from disclosure when 
in the possession of any affected jurisdiction or 
affected local jurisdiction.

 

Except as specifically provided in subdivision 
11 a, nothing in this subdivision shall be con-
strued to authorize the withholding of (a) pro-
curement records as required by § 56-573.1:1 or 
56-575.17; (b) information concerning the terms 
and conditions of any interim or comprehensive 
agreement, service contract, lease, partnership, 
or any agreement of any kind entered into by the 
responsible public entity and the private entity; 
(c) information concerning the terms and condi-
tions of any financing arrangement that involves 
the use of any public funds; or (d) information 
concerning the performance of any private entity 
developing or operating a qualifying transporta-
tion facility or a qualifying project.

For the purposes of this subdivision, the terms 
“affected jurisdiction,” “affected local jurisdic-
tion,” “comprehensive agreement,” “interim 
agreement,” “qualifying project,” “qualifying 
transportation facility,” “responsible public 
entity,” and “private entity” shall mean the same 
as those terms are defined in the Public-Private 
Transportation Act of 1995 or in the Public-
Private Education Facilities and Infrastructure 
Act of 2002.

12. Confidential proprietary information or trade 
secrets, not publicly available, provided by a pri-
vate person or entity to the Virginia Resources 
Authority or to a fund administered in connec-
tion with financial assistance rendered or to be 
rendered by the Virginia Resources Authority 
where, if such information were made public, the 
financial interest of the private person or entity 
would be adversely affected, and, after June 30, 
1997, where such information was provided pur-
suant to a promise of confidentiality.

13. Trade secrets, as defined in the Uniform Trade 
Secrets Act (§ 59.1-336 et seq.), or confidential 
proprietary records that are not generally avail-
able to the public through regulatory disclosure 
or otherwise, provided by a (a) bidder or ap-
plicant for a franchise or (b) franchisee under 
Chapter 21 (§ 15.2-2100 et seq.) of Title 15.2 to 
the applicable franchising authority pursuant to 
a promise of confidentiality from the franchis-
ing authority, to the extent the records relate to 
the bidder’s, applicant’s, or franchisee’s financial 
capacity or provision of new services, adoption of 
new technologies or implementation of improve-
ments, where such new services, technologies or 
improvements have not been implemented by 
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the franchisee on a nonexperimental scale in the 
franchise area, and where, if such records were 
made public, the competitive advantage or finan-
cial interests of the franchisee would be adversely 
affected.

In order for trade secrets or confidential 
proprietary information to be excluded from 
the provisions of this chapter, the bidder, appli-
cant, or franchisee shall (i) invoke such exclusion 
upon submission of the data or other materials 
for which protection from disclosure is sought, 
(ii) identify the data or other materials for which 
protection is sought, and (iii) state the reason why 
protection is necessary.

No bidder, applicant, or franchisee may 
invoke the exclusion provided by this subdivision 
if the bidder, applicant, or franchisee is owned or 
controlled by a public body or if any representa-
tive of the applicable franchising authority serves 
on the management board or as an officer of the 
bidder, applicant, or franchisee.

14. Documents and other information of a propri-
etary nature furnished by a supplier of charitable 
gaming supplies to the Department of Agricul-
ture and Consumer Services pursuant to subsec-
tion E of § 18.2-340.34.

 15. Records and reports related to Virginia apple 
producer sales provided to the Virginia State 
Apple Board pursuant to § 3.2-1215.

16. Trade secrets, as defined in the Uniform Trade 
Secrets Act (§ 59.1-336 et seq.) of Title 59.1, 
submitted by CMRS providers as defined in             
§ 56-484.12 to the Wireless Carrier E-911 Cost 
Recovery Subcommittee created pursuant to       
§ 56-484.15, relating to the provision of wireless 
E-911 service.

17. Records submitted as a grant or loan applica-
tion, or accompanying a grant or loan applica-
tion, to the Innovation and Entrepreneurship 
Investment Authority pursuant to Article 3 (§ 2.2-
2233.1 et seq.) of Chapter 22 of Title 2.2 or to the 
Commonwealth Health Research Board pursu-
ant to Chapter 22 (§ 23-277 et seq.) of Title 23 to 
the extent such records contain proprietary busi-
ness or research-related information produced or 
collected by the applicant in the conduct of or as 
a result of study or research on medical, reha-
bilitative, scientific, technical, technological, or 
scholarly issues, when such information has not 
been publicly released, published, copyrighted, 
or patented, if the disclosure of such information 

would be harmful to the competitive position of 
the applicant.

18. Confidential proprietary records and trade se-
crets developed and held by a local public body (i) 
providing telecommunication services pursuant 
to § 56-265.4:4 and (ii) providing cable television 
services pursuant to Article 1.1 (§ 15.2-2108.2 
et seq.) of Chapter 21 of Title 15.2, to the extent 
that disclosure of such records would be harm-
ful to the competitive position of the locality. In 
order for confidential proprietary information 
or trade secrets to be excluded from the provi-
sions of this chapter, the locality in writing shall 
(a) invoke the protections of this subdivision, (b) 
identify with specificity the records or portions 
thereof for which protection is sought, and (c) 
state the reasons why protection is necessary.

19. Confidential proprietary records and trade 
secrets developed by or for a local authority cre-
ated in accordance with the Virginia Wireless 
Service Authorities Act (§ 15.2-5431.1 et seq.) to 
provide qualifying communications services as 
authorized by Article 5.1 (§ 56-484.7:1 et seq.) of 
Chapter 15 of Title 56, where disclosure of such 
information would be harmful to the competi-
tive position of the authority, except that records 
required to be maintained in accordance with     
§ 15.2-2160 shall be released.

<Subd. 20 effective until January 1, 2014>

20. Trade secrets as defined in the Uniform Trade 
Secrets Act (§ 59.1-336 et seq.) or financial re-
cords of a business, including balance sheets and 
financial statements, that are not generally avail-
able to the public through regulatory disclosure 
or otherwise, provided to the Department of Mi-
nority Business Enterprise as part of an applica-
tion for (i) certification as a small, women-owned, 
or minority-owned business in accordance with 
Chapter 14 (§ 2.2-1400 et seq.) of this title or (ii) 
a claim made by a disadvantaged business or an 
economically disadvantaged individual against 
the Capital Access Fund for Disadvantaged Busi-
nesses created pursuant to § 2.2-2311. In order 
for such trade secrets or financial records to be 
excluded from the provisions of this chapter, the 
business shall (a) invoke such exclusion upon sub-
mission of the data or other materials for which 
protection from disclosure is sought, (b) identify 
the data or other materials for which protection 
is sought, and (c) state the reasons why protection 
is necessary.
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<Subd. 20 effective January 1, 2014>

20. Trade secrets as defined in the Uniform Trade 
Secrets Act (§ 59.1-336 et seq.) or financial 
records of a business, including balance sheets 
and financial statements, that are not generally 
available to the public through regulatory disclo-
sure or otherwise, provided to the Department 
of Small Business and Supplier Diversity as part 
of an application for (i) certification as a small, 
women-owned, or minority-owned business in 
accordance with Chapter 16.1 (§ 2.2-1603 et seq.) 
or (ii) a claim made by a disadvantaged business 
or an economically disadvantaged individual 
against the Capital Access Fund for Disadvan-
taged Businesses created pursuant to § 2.2-2311. 
In order for such trade secrets or financial 
records to be excluded from the provisions of this 
chapter, the business shall (a) invoke such exclu-
sion upon submission of the data or other materi-
als for which protection from disclosure is sought, 
(b) identify the data or other materials for which 
protection is sought, and (c) state the reasons why 
protection is necessary.

21. Documents and other information of a propri-
etary or confidential nature disclosed by a carrier 
to the State Health Commissioner pursuant to   
§§ 32.1-276.5:1 and 32.1-276.7:1.

22. Trade secrets, as defined in the Uniform Trade 
Secrets Act (§ 59.1-336 et seq.), including, but not 
limited to, financial records, including balance 
sheets and financial statements, that are not 
generally available to the public through regula-
tory disclosure or otherwise, and revenue and 
cost projections supplied by a private or nongov-
ernmental entity to the State Inspector General 
for the purpose of an audit, special investigation, 
or any study requested by the Office of the State 
Inspector General in accordance with law.

In order for the records specified in this subdi-
vision to be excluded from the provisions of this 
chapter, the private or nongovernmental entity 
shall make a written request to the State Inspector 
General:

1. Invoking such exclusion upon submission 
of the data or other materials for which protec-
tion from disclosure is sought;

2. Identifying with specificity the data or 
other materials for which protection is sought; 
and

 

3. Stating the reasons why protection is 
necessary.

The State Inspector General shall determine 
whether the requested exclusion from disclosure is 
necessary to protect the trade secrets or financial 
records of the private entity. The State Inspector 
General shall make a written determination of the 
nature and scope of the protection to be afforded 
by it under this subdivision.

23. Records submitted as a grant application, or ac-
companying a grant application, to the Virginia 
Tobacco Indemnification and Community Revi-
talization Commission to the extent such records 
contain (i) trade secrets as defined in the Uniform 
Trade Secrets Act (§ 59.1-336 et seq.), (ii) financial 
records of a grant applicant that is not a public 
body, including balance sheets and financial 
statements, that are not generally available to the 
public through regulatory disclosure or otherwise, 
or (iii) research-related information produced or 
collected by the applicant in the conduct of or as 
a result of study or research on medical, reha-
bilitative, scientific, technical, technological, or 
scholarly issues, when such information has not 
been publicly released, published, copyrighted, 
or patented, if the disclosure of such information 
would be harmful to the competitive position of 
the applicant; and memoranda, staff evaluations, 
or other records prepared by the Commission or 
its staff exclusively for the evaluation of grant ap-
plications. The exclusion provided by this subdivi-
sion shall apply to grants that are consistent with 
the powers of and in furtherance of the perfor-
mance of the duties of the Commission pursuant 
to § 3.2-3103.

In order for the records specified in this 
subdivision to be excluded from the provisions of 
this chapter, the applicant shall make a written 
request to the Commission:

1. Invoking such exclusion upon submission 
of the data or other materials for which protec-
tion from disclosure is sought;

2. Identifying with specificity the data, re-
cords or other materials for which protection is 
sought; and

3. Stating the reasons why protection is 
necessary.

The Commission shall determine whether the 
requested exclusion from disclosure is necessary 
to protect the trade secrets, financial records or 
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research-related information of the applicant. The 
Commission shall make a written determination 
of the nature and scope of the protection to be 
afforded by it under this subdivision.

 

24. a. Records of the Commercial Space Flight 
Authority relating to rate structures or charges 
for the use of projects of, the sale of products of, 
or services rendered by the Authority if public 
disclosure would adversely affect the financial 
interest or bargaining position of the Authority or 
a private entity providing records to the Author-
ity; or

b. Records provided by a private entity to the 
Commercial Space Flight Authority, to the extent 
that such records contain (i) trade secrets of the 
private entity as defined in the Uniform Trade Se-
crets Act (§ 59.1-336 et seq.); (ii) financial records 
of the private entity, including balance sheets and 
financial statements, that are not generally avail-
able to the public through regulatory disclosure 
or otherwise; or (iii) other information submitted 
by the private entity, where, if the records were 
made public, the financial interest or bargaining 
position of the Authority or private entity would 
be adversely affected.

In order for the records specified in clauses (i), 
(ii), and (iii) of subdivision 24 b to be excluded 
from the provisions of this chapter, the private en-
tity shall make a written request to the Authority:

1. Invoking such exclusion upon submission 
of the data or other materials for which protec-
tion from disclosure is sought;

2. Identifying with specif﻿icity the data or 
other materials for which protection is sought; 
and

3. Stating the reasons why protection is 
necessary.

The Authority shall determine whether the 
requested exclusion from disclosure is necessary to 
protect the trade secrets or financial records of the 
private entity. To protect other records submitted 
by the private entity from disclosure, the Author-
ity shall determine whether public disclosure 
would adversely affect the financial interest or 
bargaining position of the Authority or private en-
tity. The Authority shall make a written determi-
nation of the nature and scope of the protection to 
be afforded by it under this subdivision.

 

25. Documents and other information of a proprie-
tary nature furnished by an agricultural landown-
er or operator to the Department of Conservation 
and Recreation, the Department of Environmen-
tal Quality, the Department of Agriculture and 
Consumer Services or any political subdivision, 
agency, or board of the Commonwealth pursuant 
to §§ 10.1-104.7, 10.1-104.8, and 10.1-104.9, other 
than when required as part of a state or federal 
regulatory enforcement action.

26. Trade secrets, as defined in the Uniform Trade 
Secrets Act (§ 59.1-336 et seq.), provided to the 
Department of Environmental Quality pursuant 
to the provisions of § 10.1-1458. In order for such 
trade secrets to be excluded from the provisions of 
this chapter, the submitting party shall (i) invoke 
this exclusion upon submission of the data or 
materials for which protection from disclosure is 
sought, (ii) identify the data or materials for which 
protection is sought, and (iii) state the reasons why 
protection is necessary.

 27. Documents and other information of a propri-
etary nature furnished by a licensed public-use 
airport to the Department of Aviation for funding 
from programs administered by the Department 
of Aviation or the Virginia Aviation Board, where 
if the records were made public, the financial in-
terest of the public-use airport would be adversely 
affected.

In order for the records specified in this subdi-
vision to be excluded from the provisions of this 
chapter, the public-use airport shall make a writ-
ten request to the Department of Aviation:

1. Invoking such exclusion upon submission 
of the data or other materials for which protec-
tion from disclosure is sought;

2. Identifying with specificity the data or 
other materials for which protection is sought; 
and

3. Stating the reasons why protection is 
necessary.

 

§ 2.2-3705.7. Exclusions to application of 
chapter; records of specific public bodies and 
certain other limited exemptions
Effective: July 1, 2013

The following records are excluded from the provi-
sions of this chapter but may be disclosed by the custo-
dian in his discretion, except where such disclosure is 
prohibited by law:
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1. State income, business, and estate tax returns, 
personal property tax returns, scholastic and con-
fidential records held pursuant to § 58.1-3.

2. Working papers and correspondence of the Of-
fice of the Governor; Lieutenant Governor; the 
Attorney General; the members of the General 
Assembly, the Division of Legislative Services, 
or the Clerks of the House of Delegates and the 
Senate of Virginia; the mayor or chief executive 
officer of any political subdivision of the Com-
monwealth; or the president or other chief ex-
ecutive officer of any public institution of higher 
education in Virginia. However, no record, which 
is otherwise open to inspection under this chapter, 
shall be deemed exempt by virtue of the fact that 
it has been attached to or incorporated within any 
working paper or correspondence.

As used in this subdivision:
“Members of the General Assembly” means 

each member of the Senate of Virginia and the 
House of Delegates and their legislative aides 
when working on behalf of such member.

“Office of the Governor” means the Governor; 
his chief of staff, counsel, director of policy, Cabi-
net Secretaries, and the Assistant to the Governor 
for Intergovernmental Affairs; and those indi-
viduals to whom the Governor has delegated his 
authority pursuant to § 2.2-104.

“Working papers” means those records pre-
pared by or for an above-named public official for 
his personal or deliberative use.

3. Library records that can be used to identify both 
(i) any library patron who has borrowed material 
from a library and (ii) the material such patron 
borrowed.

4. Contract cost estimates prepared for the confi-
dential use of the Department of Transportation 
in awarding contracts for construction or the 
purchase of goods or services, and records and 
automated systems prepared for the Depart-
ment’s Bid Analysis and Monitoring Program.

5. Lists of registered owners of bonds issued by 
a political subdivision of the Commonwealth, 
whether the lists are maintained by the political 
subdivision itself or by a single fiduciary desig-
nated by the political subdivision.

6. Records and writings furnished by a member of 
the General Assembly to a meeting of a standing 
committee, special committee or subcommittee 
of his house established solely for the purpose of 
reviewing members’ annual disclosure statements 

and supporting materials filed under § 30-110 or 
of formulating advisory opinions to members on 
standards of conduct, or both.

7. Customer account information of a public util-
ity affiliated with a political subdivision of the 
Commonwealth, including the customer’s name 
and service address, but excluding the amount of 
utility service provided and the amount of money 
paid for such utility service.

8. Personal information, as defined in § 2.2-3801, 
(i) filed with the Virginia Housing Development 
Authority concerning individuals who have 
applied for or received loans or other housing 
assistance or who have applied for occupancy 
of or have occupied housing financed, owned 
or otherwise assisted by the Virginia Housing 
Development Authority; (ii) concerning persons 
participating in or persons on the waiting list for 
federally funded rent-assistance programs; (iii) 
filed with any local redevelopment and housing 
authority created pursuant to § 36-4 concerning 
persons participating in or persons on the waiting 
list for housing assistance programs funded by lo-
cal governments or by any such authority; or (iv) 
filed with any local redevelopment and housing 
authority created pursuant to § 36-4 or any other 
local government agency concerning persons 
who have applied for occupancy or who have 
occupied affordable dwelling units established 
pursuant to § 15.2-2304 or 15.2-2305. However, 
access to one’s own information shall not be 
denied.

9. Records regarding the siting of hazardous waste 
facilities, except as provided in § 10.1-1441, if 
disclosure of them would have a detrimental ef-
fect upon the negotiating position of a governing 
body or on the establishment of the terms, condi-
tions and provisions of the siting agreement.

10. Records containing information on the site 
specific location of rare, threatened, endangered 
or otherwise imperiled plant and animal spe-
cies, natural communities, caves, and significant 
historic and archaeological sites if, in the opinion 
of the public body that has the responsibility for 
such information, disclosure of the information 
would jeopardize the continued existence or the 
integrity of the resource. This exemption shall 
not apply to requests from the owner of the land 
upon which the resource is located.

11. Records, memoranda, working papers, graph-
ics, video or audio tapes, production models, 
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data and information of a proprietary nature 
produced by or for or collected by or for the 
State Lottery Department relating to matters of 
a specific lottery game design, development, pro-
duction, operation, ticket price, prize structure, 
manner of selecting the winning ticket, man-
ner of payment of prizes to holders of winning 
tickets, frequency of drawings or selections of 
winning tickets, odds of winning, advertising, or 
marketing, where such official records have not 
been publicly released, published, copyrighted 
or patented. Whether released, published or 
copyrighted, all game-related information shall 
be subject to public disclosure under this chapter 
upon the first day of sales for the specific lottery 
game to which it pertains.

12. Records of the Virginia Retirement System, 
acting pursuant to § 51.1-124.30, or of a local 
retirement system, acting pursuant to § 51.1-803, 
or of the Rector and Visitors of the University of 
Virginia, acting pursuant to § 23-76.1, or of the 
Virginia College Savings Plan, acting pursuant 
to § 23-38.77, relating to the acquisition, holding 
or disposition of a security or other ownership 
interest in an entity, where such security or own-
ership interest is not traded on a governmentally 
regulated securities exchange, to the extent that: 
(i) such records contain confidential analyses 
prepared for the Rector and Visitors of the Uni-
versity of Virginia, prepared by the retirement 
system or the Virginia College Savings Plan, or 
provided to the retirement system or the Virginia 
College Savings Plan under a promise of confi-
dentiality, of the future value of such ownership 
interest or the future financial performance of 
the entity; and (ii) disclosure of such confidential 
analyses would have an adverse effect on the 
value of the investment to be acquired, held or 
disposed of by the retirement system, the Rec-
tor and Visitors of the University of Virginia, or 
the Virginia College Savings Plan. Nothing in 
this subdivision shall be construed to prevent the 
disclosure of records relating to the identity of 
any investment held, the amount invested, or the 
present value of such investment.

13. Names and addresses of subscribers to Virginia 
Wildlife magazine, published by the Department 
of Game and Inland Fisheries, provided the in-
dividual subscriber has requested in writing that 
the Department not release such information.

 

14. Financial, medical, rehabilitative and other 
personal information concerning applicants for 
or recipients of loan funds submitted to or main-
tained by the Assistive Technology Loan Fund 
Authority under Chapter 11 (§ 51.5-53 et seq.) of 
Title 51.5.

15. Records of the Virginia Commonwealth Uni-
versity Health System Authority pertaining to 
any of the following: an individual’s qualifica-
tions for or continued membership on its medi-
cal or teaching staffs; proprietary information 
gathered by or in the possession of the Author-
ity from third parties pursuant to a promise of 
confidentiality; contract cost estimates prepared 
for confidential use in awarding contracts for 
construction or the purchase of goods or ser-
vices; data, records or information of a propri-
etary nature produced or collected by or for the 
Authority or members of its medical or teaching 
staffs; financial statements not publicly available 
that may be filed with the Authority from third 
parties; the identity, accounts or account status 
of any customer of the Authority; consulting or 
other reports paid for by the Authority to assist 
the Authority in connection with its strategic 
planning and goals; the determination of mar-
keting and operational strategies where disclo-
sure of such strategies would be harmful to the 
competitive position of the Authority; and data, 
records or information of a proprietary nature 
produced or collected by or for employees of the 
Authority, other than the Authority’s financial or 
administrative records, in the conduct of or as a 
result of study or research on medical, scientific, 
technical or scholarly issues, whether sponsored 
by the Authority alone or in conjunction with a 
governmental body or a private concern, when 
such data, records or information have not been 
publicly released, published, copyrighted or 
patented.

16. Records of the Department of Environmental 
Quality, the State Water Control Board, State 
Air Pollution Control Board or the Virginia 
Waste Management Board relating to (i) active 
federal environmental enforcement actions that 
are considered confidential under federal law and 
(ii) enforcement strategies, including proposed 
sanctions for enforcement actions. Upon request, 
such records shall be disclosed after a proposed 
sanction resulting from the investigation has been 
proposed to the director of the agency. This sub-
division shall not be construed to prohibit the dis-
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closure of records related to inspection reports, 
notices of violation, and documents detailing the 
nature of any environmental contamination that 
may have occurred or similar documents.

17. As it pertains to any person, records related to 
the operation of toll facilities that identify an 
individual, vehicle, or travel itinerary including, 
but not limited to, vehicle identification data, 
vehicle enforcement system information; video 
or photographic images; Social Security or other 
identification numbers appearing on driver’s 
licenses; credit card or bank account data; home 
addresses; phone numbers; or records of the date 
or time of toll facility use.

18. Records of the State Lottery Department 
pertaining to (i) the social security number, tax 
identification number, state sales tax number, 
home address and telephone number, personal 
and lottery banking account and transit numbers 
of a retailer, and financial information regarding 
the nonlottery operations of specific retail loca-
tions; and (ii) individual lottery winners, except 
that a winner’s name, hometown, and amount 
won shall be disclosed.

19. Records of the Board for Branch Pilots relat-
ing to the chemical or drug testing of a person 
regulated by the Board, where such person has 
tested negative or has not been the subject of a 
disciplinary action by the Board for a positive 
test result.

 20. Records, investigative notes, correspondence, 
and information pertaining to the planning, 
scheduling and performance of examinations of 
holder records pursuant to the Uniform Disposi-
tion of Unclaimed Property Act (§ 55-210.1 et 
seq.) prepared by or for the State Treasurer, his 
agents, employees or persons employed to per-
form an audit or examination of holder records.

 21. Records of the Virginia Department of Emer-
gency Management or a local governing body 
relating to citizen emergency response teams 
established pursuant to an ordinance of a local 
governing body, to the extent that such records 
reveal the name, address, including e-mail ad-
dress, telephone or pager numbers, or operat-
ing schedule of an individual participant in the 
program.

22. Records of state or local park and recreation 
departments and local and regional park authori-
ties to the extent such records contain informa-

tion identifying a person under the age of 18 
years. However, nothing in this subdivision shall 
operate to prohibit the disclosure of information 
defined as directory information under regula-
tions implementing the Family Educational 
Rights and Privacy Act, 20 U.S.C. § 1232g, un-
less the public body has undertaken the parental 
notification and opt-out requirements provided 
by such regulations. Access shall not be denied 
to the parent, including a noncustodial parent, 
or guardian of such person, unless the parent’s 
parental rights have been terminated or a court 
of competent jurisdiction has restricted or denied 
such access. For records of such persons who are 
emancipated, the right of access may be asserted 
by the subject thereof. Any parent or emanci-
pated person who is the subject of the record may 
waive, in writing, the protections afforded by this 
subdivision. If the protections are so waived, the 
public body shall open such records for inspec-
tion and copying.

23. Records submitted for inclusion in the Statewide 
Alert Network administered by the Department 
of Emergency Management, to the extent that 
they reveal names, physical addresses, email 
addresses, computer or internet protocol informa-
tion, telephone numbers, pager numbers, other 
wireless or portable communications device in-
formation, or operating schedules of individuals 
or agencies, where the release of such informa-
tion would compromise the security of the State-
wide Alert Network or individuals participating 
in the Statewide Alert Network.

24. Records of the Judicial Inquiry and Review 
Commission made confidential by § 17.1-913.

25. Records of the Virginia Retirement System 
acting pursuant to § 51.1-124.30, of a local retire-
ment system acting pursuant to § 51.1-803 (here-
inafter collectively referred to as the retirement 
system), or of the Virginia College Savings Plan, 
acting pursuant to § 23-38.77 relating to:

a. Internal deliberations of or decisions by the 
retirement system or the Virginia College Savings 
Plan on the pursuit of particular investment strat-
egies, or the selection or termination of invest-
ment managers, prior to the execution of such in-
vestment strategies or the selection or termination 
of such managers, to the extent that disclosure of 
such records would have an adverse impact on the 
financial interest of the retirement system or the 
Virginia College Savings Plan; and
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b. Trade secrets, as defined in the Uniform 
Trade Secrets Act (§ 59.1-336 et seq.), provided 
by a private entity to the retirement system or 
the Virginia College Savings Plan, to the extent 
disclosure of such records would have an adverse 
impact on the financial interest of the retirement 
system or the Virginia College Savings Plan.

For the records specified in subdivision b to be 
excluded from the provisions of this chapter, the 
entity shall make a written request to the retire-
ment system or the Virginia College Savings 
Plan:

(1) Invoking such exclusion prior to or upon 
submission of the data or other materials for 
which protection from disclosure is sought;

(2) Identifying with specificity the data or other 
materials for which protection is sought; and

(3) Stating the reasons why protection is neces-
sary.

 The retirement system or the Virginia College 
Savings Plan shall determine whether the request-
ed exclusion from disclosure meets the require-
ments set forth in subdivision b.

Nothing in this subdivision shall be construed 
to authorize the withholding of the identity or 
amount of any investment held or the present 
value and performance of all asset classes and 
subclasses.

26. Records of the Department of Corrections made 
confidential by § 53.1-233.

27. Records maintained by the Department of the 
Treasury or participants in the Local Govern-
ment Investment Pool (§ 2.2-4600 et seq.), to the 
extent such records relate to information re-
quired to be provided by such participants to the 
Department to establish accounts in accordance 
with § 2.2-4602.

28. Personal information, as defined in § 2.2-3801, 
contained in the Veterans Care Center Resident 
Trust Funds concerning residents or patients of 
the Department of Veterans Services Care Cen-
ters, except that access shall not be denied to the 
person who is the subject of the record.

29. Records maintained in connection with fund-
raising activities by the Veterans Services Foun-
dation pursuant to § 2.2-2716 to the extent that 
such records reveal the address, electronic mail 
address, facsimile or telephone number, social 
security number or other identification number 
appearing on a driver’s license, or credit card or 
bank account data of identifiable donors, except 

that access shall not be denied to the person 
who is the subject of the record. Nothing in this 
subdivision, however, shall be construed to au-
thorize the withholding of records relating to the 
amount, date, purpose, and terms of the pledge 
or donation or the identity of the donor. The ex-
clusion provided by this subdivision shall not ap-
ply to protect from disclosure (i) the identities of 
sponsors providing grants to or contracting with 
the foundation for the performance of services 
or other work or (ii) the terms and conditions of 
such grants or contracts.

30. Names, physical addresses, telephone numbers, 
and email addresses contained in correspondence 
between an individual and a member of the 
governing body, school board, or other public 
body of the locality in which the individual is 
a resident, unless the correspondence relates to 
the transaction of public business. However, no 
record that is otherwise open to inspection under 
this chapter shall be deemed exempt by virtue of 
the fact that it has been attached to or incorpo-
rated within any such correspondence.

31. Records of the Commonwealth’s Attorneys’ Ser-
vices Council, to the extent such records are pre-
pared for and utilized by the Commonwealth’s 
Attorneys’ Services Council in the training of 
state prosecutors or law-enforcement personnel, 
where such records are not otherwise available to 
the public and the release of such records would 
reveal confidential strategies, methods or proce-
dures to be employed in law-enforcement activi-
ties, or materials created for the investigation and 
prosecution of a criminal case.

32. Records provided to the Department of Avia-
tion by other entities of the Commonwealth in 
connection with the operation of aircraft, where 
the records would not be subject to disclosure by 
the entity providing the records. The entity pro-
viding the records to the Department of Aviation 
shall identify the specific portion of the records 
to be protected and the applicable provision of 
this chapter that exempts the record or portions 
thereof from mandatory disclosure.

§ 2.2-3705.8. Limitation on record exclusions

A. Neither any provision of this chapter nor any 
provision of Chapter 38 (§ 2.2-3800 et seq.) of this 
title shall be construed as denying public access to (i) 
contracts between a public body and its officers or em-
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ployees, other than contracts settling public employee 
employment disputes held confidential as personnel 
records under § 2.2-3705.1; (ii) records of the posi-
tion, job classification, official salary or rate of pay of, 
and records of the allowances or reimbursements for 
expenses paid to any officer, official or employee of a 
public body; or (iii) the compensation or benefits paid 
by any corporation organized by the Virginia Retire-
ment System or its officers or employees.

The provisions of this subsection, however, shall not 
require public access to records of the official salaries 
or rates of pay of public employees whose annual rate of 
pay is $10,000 or less.

B. Nothing in this chapter shall be construed as 
denying public access to the nonexempt portions of a 
report of a consultant hired by or at the request of a 
local public body or the mayor or chief executive or 
administrative officer of such public body if (i) the con-
tents of such report have been distributed or disclosed 
to members of the local public body or (ii) the local 
public body has scheduled any action on a matter that 
is the subject of the consultant’s report.

§ 2.2-3706. Disclosure of criminal records; 
limitations
Effective: July 1, 2013

A. All public bodies engaged in criminal law-en-
forcement activities shall provide requested records in 
accordance with this chapter as follows:

1. Records required to be released:
a. Criminal incident information relating to 

felony offenses, which shall include:

(1) A general description of the criminal 
activity reported;

(2) The date the alleged crime was 
committed;

(3) The general location where the alleged 
crime was committed;

(4) The identity of the investigating officer or 
other point of contact; and

(5) A general description of any injuries 
suffered or property damaged or stolen.

A verbal response as agreed to by the request-
er and the public body is sufficient to satisfy the 
requirements of subdivision a.

Where the release of criminal incident 
information, however, is likely to jeopardize an 

ongoing investigation or prosecution or the safety 
of an individual, cause a suspect to flee or evade 
detection, or result in the destruction of evidence, 
such information may be withheld until the 
above-referenced damage is no longer likely to 
occur from release of the information. Nothing in 
subdivision a shall be construed to authorize the 
withholding of those portions of such information 
that are not likely to cause the above-referenced 
damage;

b. Adult arrestee photographs taken during 
the initial intake following the arrest and as part 
of the routine booking procedure, except when 
necessary to avoid jeopardizing an investigation 
in felony cases until such time as the release of the 
photograph will no longer jeopardize the investi-
gation; and

c. Information relative to the identity of any 
individual, other than a juvenile, who is arrested 
and charged, and the status of the charge or ar-
rest;

2. Discretionary releases. The following records are 
excluded from the provisions of this chapter, but 
may be disclosed by the custodian, in his discre-
tion, except where such disclosure is prohibited by 
law:

a. Criminal investigative files, defined as 
any documents and information, including 
complaints, court orders, memoranda, notes, 
diagrams, maps, photographs, correspondence, 
reports, witness statements, and evidence relating 
to a criminal investigation or prosecution, other 
than criminal incident information subject to 
release in accordance with subdivision 1 a;

b. Reports submitted in confidence to (i) state 
and local law-enforcement agencies, (ii) investiga-
tors authorized pursuant to Chapter 3.2 (§ 2.2-307 
et seq.), and (iii) campus police departments of 
public institutions of higher education established 
pursuant to Chapter 17 (§ 23-232 et seq.) of Title 
23;

c. Records of local law-enforcement agencies 
relating to neighborhood watch programs that in-
clude the names, addresses, and operating sched-
ules of individual participants in the program that 
are provided to such agencies under a promise of 
anonymity;

d. All records of persons imprisoned in penal 
institutions in the Commonwealth provided such 
records relate to the imprisonment;

e. Records of law-enforcement agencies, to the 
extent that such records contain specific tactical 
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plans, the disclosure of which would jeopardize 
the safety or security of law-enforcement person-
nel or the general public;

f. All records of adult persons under (i) inves-
tigation or supervision by a local pretrial services 
agency in accordance with Article 5 (§ 19.2-152.2 
et seq.) of Chapter 9 of Title 19.2; (ii) investiga-
tion, probation supervision, or monitoring by a 
local community-based probation services agency 
in accordance with Article 9 (§ 9.1-173 et seq.) 
of Chapter 1 of Title 9.1; or (iii) investigation or 
supervision by state probation and parole services 
in accordance with Article 2 (§ 53.1-141 et seq.) of 
Chapter 4 of Title 53.1;

g. Records of a law-enforcement agency to 
the extent that they disclose the telephone num-
bers for cellular telephones, pagers, or compara-
ble portable communication devices provided to 
its personnel for use in the performance of their 
official duties;

h. Those portions of any records containing 
information related to undercover operations or 
protective details that would reveal the staffing, 
logistics, or tactical plans of such undercover 
operations or protective details. Nothing in this 
subdivision shall operate to allow the withhold-
ing of information concerning the overall costs or 
expenses associated with undercover operations 
or protective details;

i. Records of (i) background investigations of 
applicants for law-enforcement agency employ-
ment, (ii) administrative investigations relating to 
allegations of wrongdoing by employees of a law-
enforcement agency, and (iii) other administra-
tive investigations conducted by law-enforcement 
agencies that are made confidential by law;

j. The identity of any victim, witness, or 
undercover officer, or investigative techniques or 
procedures. However, the identity of any victim 
or witness shall be withheld if disclosure is pro-
hibited or restricted under § 19.2-11.2; and

k. Records of the Sex Offender and Crimes 
Against Minors Registry maintained by the 
Department of State Police pursuant to Chapter 
9 (§ 9.1-900 et seq.) of Title 9.1, including infor-
mation obtained from state, local, and regional 
officials, except to the extent that information is 
required to be posted on the Internet pursuant to 
§ 9.1-913; and

 

3. Prohibited releases. The identity of any individual 
providing information about a crime or criminal 
activity under a promise of anonymity shall not 
be disclosed.

B. Noncriminal records. Records (i) required to 
be maintained by law-enforcement agencies pursu-
ant to § 15.2-1722 or (ii) maintained by other public 
bodies engaged in criminal law-enforcement activities 
shall be subject to the provisions of this chapter except 
that those portions of noncriminal incident or other 
noncriminal investigative reports or materials that 
contain identifying information of a personal, medical, 
or financial nature may be withheld where the release 
of such information would jeopardize the safety or 
privacy of any person. Access to personnel records of 
persons employed by a law-enforcement agency shall be 
governed by the provisions of subdivision A 2 i of this 
section and subdivision 1 of § 2.2-3705.1, as applicable.

C. Records of any call for service or other commu-
nication to an emergency 911 system or communicated 
with any other equivalent reporting system shall be 
subject to the provisions of this chapter.

D. Conflict resolution. In the event of conflict be-
tween this section as it relates to requests made under 
this section and other provisions of law, this section 
shall control.

§ 2.2-3707. Meetings to be public; notice of 
meetings; recordings; minutes
Effective: July 1, 2010

A. All meetings of public bodies shall be open, ex-
cept as provided in §§ 2.2-3707.01 and 2.2-3711.

B. No meeting shall be conducted through tel-
ephonic, video, electronic or other communication 
means where the members are not physically assembled 
to discuss or transact public business, except as provid-
ed in § 2.2-3708, 2.2-3708.1 or as may be specifically 
provided in Title 54.1 for the summary suspension of 
professional licenses.

C. Every public body shall give notice of the date, 
time, and location of its meetings by placing the notice 
in a prominent public location at which notices are reg-
ularly posted and in the office of the clerk of the public 
body, or in the case of a public body that has no clerk, 
in the office of the chief administrator. All state public 
bodies subject to the provisions of this chapter shall 
also post notice of their meetings on their websites and 
on the electronic calendar maintained by the Virginia 
Information Technologies Agency commonly known as 
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the Commonwealth Calendar. Publication of meeting 
notices by electronic means by other public bodies shall 
be encouraged. The notice shall be posted at least three 
working days prior to the meeting. Notices for meet-
ings of state public bodies on which there is at least one 
member appointed by the Governor shall state whether 
or not public comment will be received at the meeting 
and, if so, the approximate point during the meeting 
when public comment will be received.

D. Notice, reasonable under the circumstance, of 
special or emergency meetings shall be given contem-
poraneously with the notice provided members of the 
public body conducting the meeting.

E. Any person may annually file a written request 
for notification with a public body. The request shall in-
clude the requester’s name, address, zip code, daytime 
telephone number, electronic mail address, if avail-
able, and organization, if any. The public body receiv-
ing such request shall provide notice of all meetings 
directly to each such person. Without objection by the 
person, the public body may provide electronic notice 
of all meetings in response to such requests.

F. At least one copy of all agenda packets and, un-
less exempt, all materials furnished to members of a 
public body for a meeting shall be made available for 
public inspection at the same time such documents are 
furnished to the members of the public body.

G. Nothing in this chapter shall be construed to 
prohibit the gathering or attendance of two or more 
members of a public body (i) at any place or function 
where no part of the purpose of such gathering or at-
tendance is the discussion or transaction of any public 
business, and such gathering or attendance was not 
called or prearranged with any purpose of discussing 
or transacting any business of the public body or (ii) at 
a public forum, candidate appearance, or debate, the 
purpose of which is to inform the electorate and not to 
transact public business or to hold discussions relating 
to the transaction of public business, even though the 
performance of the members individually or collective-
ly in the conduct of public business may be a topic of 
discussion or debate at such public meeting. The notice 
provisions of this chapter shall not apply to informal 
meetings or gatherings of the members of the General 
Assembly.

H. Any person may photograph, film, record or 
otherwise reproduce any portion of a meeting required 
to be open. The public body conducting the meeting 
may adopt rules governing the placement and use of 
equipment necessary for broadcasting, photographing, 

filming or recording a meeting to prevent interference 
with the proceedings, but shall not prohibit or other-
wise prevent any person from photographing, filming, 
recording, or otherwise reproducing any portion of 
a meeting required to be open. No public body shall 
conduct a meeting required to be open in any building 
or facility where such recording devices are prohibited. 

I. Minutes shall be recorded at all open meetings. 
However, minutes shall not be required to be taken at 
deliberations of (i) standing and other committees of the 
General Assembly; (ii) legislative interim study com-
missions and committees, including the Virginia Code 
Commission; (iii) study committees or commissions ap-
pointed by the Governor; or (iv) study commissions or 
study committees, or any other committees or subcom-
mittees appointed by the governing bodies or school 
boards of counties, cities and towns, except where the 
membership of any such commission, committee or 
subcommittee includes a majority of the governing 
body of the county, city or town or school board.

Minutes, including draft minutes, and all other 
records of open meetings, including audio or audio/vi-
sual records shall be deemed public records and subject 
to the provisions of this chapter.

Minutes shall be in writing and shall include (i) 
the date, time, and location of the meeting; (ii) the 
members of the public body recorded as present and 
absent; and (iii) a summary of the discussion on matters 
proposed, deliberated or decided, and a record of any 
votes taken. In addition, for electronic communication 
meetings conducted in accordance with § 2.2-3708, 
minutes of state public bodies shall include (a) the iden-
tity of the members of the public body at each remote 
location identified in the notice who participated in the 
meeting through electronic communications means, 
(b) the identity of the members of the public body who 
were physically assembled at the primary or central 
meeting location, and (c) the identity of the members of 
the public body who were not present at the locations 
identified in clauses (a) and (b), but who monitored such 
meeting through electronic communications means.

§ 2.2-3707.01. Meetings of the General 
Assembly
OMITTED

§ 2.2-3707.1. Posting of minutes for state 
boards and commissions
OMITTED
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§ 2.2-3708. Electronic communication 
meetings; applicability; physical quorum 
required; exceptions; notice; report
Effective: July 1, 2013

A. Except as expressly provided in subsection G of 
this section or § 2.2-3708.1, no local governing body, 
school board, or any authority, board, bureau, com-
mission, district or agency of local government, any 
committee thereof, or any entity created by a local 
governing body, school board, or any local authority, 
board, or commission shall conduct a meeting wherein 
the public business is discussed or transacted through 
telephonic, video, electronic or other communication 
means where the members are not physically as-
sembled. Nothing in this section shall be construed to 
prohibit the use of interactive audio or video means to 
expand public participation.

 B. Except as provided in subsection G or H of this 
section or subsection D of § 2.2-3707.01, state public 
bodies may conduct any meeting wherein the public 
business is discussed or transacted through electronic 
communication means, provided (i) a quorum of the 
public body is physically assembled at one primary or 
central meeting location, (ii) notice of the meeting has 
been given in accordance with subsection C, and (iii) the 
remote locations, from which additional members of the 
public body participate through electronic communica-
tion means, are open to the public. All persons attending 
the meeting at any of the meeting locations shall be af-
forded the same opportunity to address the public body 
as persons attending the primary or central location.

If an authorized public body holds an electronic 
meeting pursuant to this section, it shall also hold at 
least one meeting annually where members in atten-
dance at the meeting are physically assembled at one 
location and where no members participate by elec-
tronic communication means.

C. Notice of any meetings held pursuant to this 
section shall be provided at least three working days 
in advance of the date scheduled for the meeting. The 
notice shall include the date, time, place, and purpose 
for the meeting; shall identify the locations for the 
meeting; and shall include a telephone number that 
may be used at remote locations to notify the primary 
or central meeting location of any interruption in the 
telephonic or video broadcast of the meeting to the 
remote locations. Any interruption in the telephonic or 
video broadcast of the meeting shall result in the sus-
pension of action at the meeting until repairs are made 
and public access restored.

D. Agenda packets and, unless exempt, all materi-
als that will be distributed to members of the public 
body and that have been made available to the staff of 
the public body in sufficient time for duplication and 
forwarding to all locations where public access will be 
provided shall be made available to the public at the 
time of the meeting. Minutes of all meetings held by 
electronic communication means shall be recorded as 
required by § 2.2-3707. Votes taken during any meeting 
conducted through electronic communication means 
shall be recorded by name in roll-call fashion and 
included in the minutes.

E. Three working days’ notice shall not be required 
for meetings authorized under this section held in ac-
cordance with subsection G or that are continued to 
address an emergency or to conclude the agenda of the 
meeting for which proper notice has been given, when 
the date, time, place, and purpose of the continued 
meeting are set during the meeting prior to adjourn-
ment. Public bodies conducting emergency meetings 
through electronic communication means shall comply 
with the provisions of subsection D requiring minutes 
of the meeting. The nature of the emergency shall be 
stated in the minutes.

F. Any authorized public body that meets by 
electronic communication means shall make a writ-
ten report of the following to the Virginia Freedom of 
Information Advisory Council and the Joint Commis-
sion on Technology and Science by December 15 of 
each year:

1. The total number of electronic communication 
meetings held that year;

2. The dates and purposes of the meetings;

3. A copy of the agenda for the meeting;

4. The number of sites for each meeting;

5. The types of electronic communication means by 
which the meetings were held;

6. The number of participants, including members 
of the public, at each meeting location;

7. The identity of the members of the public body 
recorded as absent and those recorded as present 
at each meeting location;

8. A summary of any public comment received 
about the electronic communication meetings; 
and

9. A written summary of the public body’s experi-
ence using electronic communication meetings, 
including its logistical and technical experience.
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In addition, any authorized public body shall make 
available to the public at any meeting conducted in 
accordance with this section a public comment form 
prepared by the Virginia Freedom of Information Ad-
visory Council in accordance with § 30-179.

G. Any public body may meet by electronic commu-
nication means without a quorum of the public body 
physically assembled at one location when the Gover-
nor has declared a state of emergency in accordance 
with § 44-146.17, provided (i) the catastrophic nature 
of the declared emergency makes it impracticable or 
unsafe to assemble a quorum in a single location and 
(ii) the purpose of the meeting is to address the emer-
gency. The public body convening a meeting in accor-
dance with this subsection shall (a) give public notice 
using the best available method given the nature of the 
emergency, which notice shall be given contemporane-
ously with the notice provided members of the public 
body conducting the meeting; (b) make arrangements 
for public access to such meeting; and (c) otherwise 
comply with the provisions of this section. The nature 
of the emergency, the fact that the meeting was held 
by electronic communication means, and the type of 
electronic communication means by which the meeting 
was held shall be stated in the minutes.

<Subsec. H expires on July 1, 2014>

H. An advisory public body, defined as any state 
public body classified as advisory pursuant to § 2.2-
2100 or any committee, subcommittee, or other entity, 
however designated, of a state public body created to 
advise the state public body, may meet by electronic 
communication means without a quorum of the ad-
visory public body being physically assembled at one 
location, provided (i) the meeting is conducted utilizing 
a combined audio and visual communication method; 
(ii) a primary or central meeting location is established 
and identified in the notice in accordance with sub-
section C; (iii) the remote locations, from which addi-
tional members of the advisory public body participate 
through the combined audio and visual communica-
tion method, are open to the public and are identified 
in the notice in accordance with subsection C; (iv) all 
persons attending the meeting at any of the meeting 
locations shall be afforded the same opportunity to 
address the advisory public body as persons attend-
ing the primary or central location; and (v) all other 
provisions of this section are met. Any advisory public 
body holding electronic communication meetings in 
accordance with this subsection shall make an audio-
visual recording of any such meeting, which recording 
shall be preserved by the advisory public body for a 

period of three years from the date of the meeting. The 
recording shall be available to the public for inspection 
and copying pursuant to § 2.2-3704. Any portion of the 
meeting that is closed to the public in accordance with 
this chapter may be recorded, but such recording is not 
required. Any audiovisual recording of any closed por-
tion of the meeting shall not be subject to mandatory 
public disclosure.

§ 2.2-3708.1. Participation in meetings in 
event of emergency or personal matter; certain 
disabilities; distance from meeting location for 
certain public bodies
Effective: July 1, 2013

A. A member of a public body may participate in a 
meeting governed by this chapter through electronic 
communication means from a remote location that is 
not open to the public only as follows and subject to the 
requirements of subsection B:

1. If, on or before the day of a meeting, a member of 
the public body holding the meeting notifies the 
chair of the public body that such member is un-
able to attend the meeting due to an emergency 
or personal matter and identifies with specificity 
the nature of the emergency or personal matter, 
and the public body holding the meeting (a) ap-
proves such member’s participation by a majority 
vote of the members present at a meeting and (b) 
records in its minutes the specific nature of the 
emergency or personal matter and the remote 
location from which the member participated.

Such participation by the member shall be 
limited each calendar year to two meetings or 
25 percent of the meetings of the public body, 
whichever is fewer;

2. If a member of a public body notifies the chair of 
the public body that such member is unable to 
attend a meeting due to a temporary or perma-
nent disability or other medical condition that 
prevents the member’s physical attendance and 
the public body records this fact and the remote 
location from which the member participated in 
its minutes; or

3. If, on the day of a meeting, a member of a re-
gional public body notifies the chair of the public 
body that such member’s principal residence is 
more than 60 miles from the meeting location 
identified in the required notice for such meeting 
and the public body holding the meeting (a) ap-
proves such member’s participation by a majority 
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vote of the members present and (b) records in 
its minutes the remote location from which the 
member participated.

B. Participation by a member of a public body as 
authorized under subsection A shall be only under the 
following conditions:

1. A quorum of the public body is physically assem-
bled at the primary or central meeting location; 
and

2. The public body makes arrangements for the 
voice of the remote participant to be heard by 
all persons at the primary or central meeting 
location.

§ 2.2-3709. Expired pursuant to Acts 1998, cc. 
777 and 839 as amended by Acts 2000, c. 909, 
Acts 2002, c. 297, Acts 2003, c. 475 and Acts 
2005, c. 17, eff. July 1, 2007
Effective: July 1, 2007

§ 2.2-3710. Transaction of public business 
other than by votes at meetings prohibited

A. Unless otherwise specifically provided by law, 
no vote of any kind of the membership, or any part 
thereof, of any public body shall be taken to authorize 
the transaction of any public business, other than a vote 
taken at a meeting conducted in accordance with the 
provisions of this chapter. No public body shall vote by 
secret or written ballot, and unless expressly provided 
by this chapter, no public body shall vote by telephone 
or other electronic communication means.

B. Notwithstanding the foregoing, nothing con-
tained herein shall be construed to prohibit (i) sepa-
rately contacting the membership, or any part thereof, 
of any public body for the purpose of ascertaining a 
member’s position with respect to the transaction of 
public business, whether such contact is done in person, 
by telephone or by electronic communication, provided 
the contact is done on a basis that does not constitute a 
meeting as defined in this chapter or (ii) the House of 
Delegates or the Senate of Virginia from adopting rules 
relating to the casting of votes by members of standing 
committees. Nothing in this subsection shall operate to 
exclude any public record from the provisions of this 
chapter.

§ 2.2-3711. Closed meetings authorized for 
certain limited purposes
Effective: July 1, 2013

A. Public bodies may hold closed meetings only for 
the following purposes:

1. Discussion, consideration, or interviews of pro-
spective candidates for employment; assignment, 
appointment, promotion, performance, demo-
tion, salaries, disciplining, or resignation of spe-
cific public officers, appointees, or employees of 
any public body; and evaluation of performance 
of departments or schools of public institutions 
of higher education where such evaluation will 
necessarily involve discussion of the performance 
of specific individuals. Any teacher shall be 
permitted to be present during a closed meeting 
in which there is a discussion or consideration of 
a disciplinary matter that involves the teacher 
and some student and the student involved in the 
matter is present, provided the teacher makes a 
written request to be present to the presiding of-
ficer of the appropriate board.

2. Discussion or consideration of admission or disci-
plinary matters or any other matters that would 
involve the disclosure of information contained in 
a scholastic record concerning any student of any 
Virginia public institution of higher education 
or any state school system. However, any such 
student, legal counsel and, if the student is a mi-
nor, the student’s parents or legal guardians shall 
be permitted to be present during the taking of 
testimony or presentation of evidence at a closed 
meeting, if such student, parents, or guardians so 
request in writing and such request is submitted 
to the presiding officer of the appropriate board.

3. Discussion or consideration of the acquisition 
of real property for a public purpose, or of the 
disposition of publicly held real property, where 
discussion in an open meeting would adversely 
affect the bargaining position or negotiating 
strategy of the public body.

4. The protection of the privacy of individuals in 
personal matters not related to public business.

5. Discussion concerning a prospective business or 
industry or the expansion of an existing business 
or industry where no previous announcement has 
been made of the business’ or industry’s interest 
in locating or expanding its facilities in the com-
munity.
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6. Discussion or consideration of the investment of 
public funds where competition or bargaining 
is involved, where, if made public initially, the 
financial interest of the governmental unit would 
be adversely affected.

7. Consultation with legal counsel and briefings by 
staff members or consultants pertaining to actual 
or probable litigation, where such consultation 
or briefing in open meeting would adversely 
affect the negotiating or litigating posture of the 
public body; and consultation with legal counsel 
employed or retained by a public body regard-
ing specific legal matters requiring the provision 
of legal advice by such counsel. For the purposes 
of this subdivision, “probable litigation” means 
litigation that has been specifically threatened 
or on which the public body or its legal counsel 
has a reasonable basis to believe will be com-
menced by or against a known party. Nothing in 
this subdivision shall be construed to permit the 
closure of a meeting merely because an attorney 
representing the public body is in attendance or 
is consulted on a matter.

8. In the case of boards of visitors of public institu-
tions of higher education, discussion or consid-
eration of matters relating to gifts, bequests and 
fund-raising activities, and grants and contracts 
for services or work to be performed by such 
institution. However, the terms and conditions 
of any such gifts, bequests, grants, and contracts 
made by a foreign government, a foreign legal 
entity, or a foreign person and accepted by a 
public institution of higher education in Virginia 
shall be subject to public disclosure upon writ-
ten request to the appropriate board of visitors. 
For the purpose of this subdivision, (i) “foreign 
government” means any government other than 
the United States government or the govern-
ment of a state or a political subdivision thereof; 
(ii) “foreign legal entity” means any legal entity 
created under the laws of the United States or of 
any state thereof if a majority of the ownership of 
the stock of such legal entity is owned by foreign 
governments or foreign persons or if a majority of 
the membership of any such entity is composed 
of foreign persons or foreign legal entities, or any 
legal entity created under the laws of a foreign 
government; and (iii) “foreign person” means any 
individual who is not a citizen or national of the 
United States or a trust territory or protectorate 
thereof.

 

9. In the case of the boards of trustees of the Virgin-
ia Museum of Fine Arts, the Virginia Museum of 
Natural History, the Jamestown-Yorktown Foun-
dation, and The Science Museum of Virginia, 
discussion or consideration of matters relating to 
specific gifts, bequests, and grants.

10. Discussion or consideration of honorary degrees 
or special awards.

11. Discussion or consideration of tests, examina-
tions, or other records excluded from this chapter 
pursuant to subdivision 4 of § 2.2-3705.1.

12. Discussion, consideration, or review by the ap-
propriate House or Senate committees of possible 
disciplinary action against a member arising out 
of the possible inadequacy of the disclosure state-
ment filed by the member, provided the member 
may request in writing that the committee meet-
ing not be conducted in a closed meeting.

13. Discussion of strategy with respect to the nego-
tiation of a hazardous waste siting agreement or 
to consider the terms, conditions, and provisions 
of a hazardous waste siting agreement if the gov-
erning body in open meeting finds that an open 
meeting will have an adverse effect upon the 
negotiating position of the governing body or the 
establishment of the terms, conditions and provi-
sions of the siting agreement, or both. All discus-
sions with the applicant or its representatives may 
be conducted in a closed meeting.

14. Discussion by the Governor and any economic 
advisory board reviewing forecasts of economic 
activity and estimating general and nongeneral 
fund revenues.

15. Discussion or consideration of medical and 
mental health records excluded from this chapter 
pursuant to subdivision 1 of § 2.2-3705.5.

16. Deliberations of the State Lottery Board in a 
licensing appeal action conducted pursuant to 
subsection D of § 58.1-4007 regarding the denial 
or revocation of a license of a lottery sales agent; 
and discussion, consideration or review of State 
Lottery Department matters related to propri-
etary lottery game information and studies or 
investigations exempted from disclosure under 
subdivision 6 of § 2.2-3705.3 and subdivision 11 
of § 2.2-3705.7.

17. Those portions of meetings by local government 
crime commissions where the identity of, or in-
formation tending to identify, individuals provid-
ing information about crimes or criminal activi-
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ties under a promise of anonymity is discussed or 
disclosed.

18. Those portions of meetings in which the Board 
of Corrections discusses or discloses the identity 
of, or information tending to identify, any pris-
oner who (i) provides information about crimes 
or criminal activities, (ii) renders assistance in 
preventing the escape of another prisoner or in 
the apprehension of an escaped prisoner, or (iii) 
voluntarily or at the instance of a prison official 
renders other extraordinary services, the disclo-
sure of which is likely to jeopardize the prisoner’s 
life or safety.

19. Discussion of plans to protect public safety as it 
relates to terrorist activity and briefings by staff 
members, legal counsel, or law-enforcement or 
emergency service officials concerning actions 
taken to respond to such activity or a related 
threat to public safety; or discussion of reports or 
plans related to the security of any governmental 
facility, building or structure, or the safety of per-
sons using such facility, building or structure.

20. Discussion by the Board of the Virginia Retire-
ment System, acting pursuant to § 51.1-124.30, 
or of any local retirement system, acting pursu-
ant to § 51.1-803, or of the Rector and Visitors 
of the University of Virginia, acting pursuant to 
§ 23-76.1, or by the Board of the Virginia Col-
lege Savings Plan, acting pursuant to § 23-38.80, 
regarding the acquisition, holding or disposition 
of a security or other ownership interest in an 
entity, where such security or ownership interest 
is not traded on a governmentally regulated secu-
rities exchange, to the extent that such discussion 
(i) concerns confidential analyses prepared for the 
Rector and Visitors of the University of Virginia, 
prepared by the retirement system or by the 
Virginia College Savings Plan or provided to the 
retirement system or the Virginia College Sav-
ings Plan under a promise of confidentiality, of 
the future value of such ownership interest or the 
future financial performance of the entity, and (ii) 
would have an adverse effect on the value of the 
investment to be acquired, held or disposed of 
by the retirement system, the Rector and Visi-
tors of the University of Virginia, or the Virginia 
College Savings Plan. Nothing in this subdivision 
shall be construed to prevent the disclosure of 
information relating to the identity of any invest-
ment held, the amount invested or the present 
value of such investment.

 

21. Those portions of meetings in which individual 
child death cases are discussed by the State Child 
Fatality Review team established pursuant to 
§ 32.1-283.1, and those portions of meetings in 
which individual child death cases are discussed 
by a regional or local child fatality review team 
established pursuant to § 32.1-283.2, and those 
portions of meetings in which individual death 
cases are discussed by family violence fatality re-
view teams established pursuant to § 32.1-283.3.

22. Those portions of meetings of the University 
of Virginia Board of Visitors or the Eastern 
Virginia Medical School Board of Visitors, as 
the case may be, and those portions of meetings 
of any persons to whom management respon-
sibilities for the University of Virginia Medical 
Center or Eastern Virginia Medical School, as 
the case may be, have been delegated, in which 
there is discussed proprietary, business-related 
information pertaining to the operations of the 
University of Virginia Medical Center or Eastern 
Virginia Medical School, as the case may be, 
including business development or marketing 
strategies and activities with existing or future 
joint venturers, partners, or other parties with 
whom the University of Virginia Medical Center 
or Eastern Virginia Medical School, as the case 
may be, has formed, or forms, any arrangement 
for the delivery of health care, if disclosure of 
such information would adversely affect the com-
petitive position of the Medical Center or Eastern 
Virginia Medical School, as the case may be.

23. In the case of the Virginia Commonwealth Uni-
versity Health System Authority, discussion or 
consideration of any of the following: the acquisi-
tion or disposition of real or personal property 
where disclosure would adversely affect the 
bargaining position or negotiating strategy of the 
Authority; operational plans that could affect the 
value of such property, real or personal, owned 
or desirable for ownership by the Authority; mat-
ters relating to gifts, bequests and fund-raising 
activities; grants and contracts for services or 
work to be performed by the Authority; market-
ing or operational strategies where disclosure of 
such strategies would adversely affect the com-
petitive position of the Authority; members of its 
medical and teaching staffs and qualifications 
for appointments thereto; and qualifications or 
evaluations of other employees.

24. Those portions of the meetings of the Health 
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Practitioners’ Monitoring Program Committee 
within the Department of Health Professions to 
the extent such discussions identify any practi-
tioner who may be, or who actually is, impaired 
pursuant to Chapter 25.1 (§ 54.1-2515 et seq.) of 
Title 54.1.

25. Meetings or portions of meetings of the Board 
of the Virginia College Savings Plan wherein 
personal information, as defined in § 2.2-3801, 
which has been provided to the Board or its 
employees by or on behalf of individuals who 
have requested information about, applied for, or 
entered into prepaid tuition contracts or savings 
trust account agreements pursuant to Chapter 
4.9 (§ 23-38.75 et seq.) of Title 23 is discussed.

 26. Discussion or consideration, by the Wireless 
Carrier E-911 Cost Recovery Subcommittee 
created pursuant to § 56-484.15, of trade secrets, 
as defined in the Uniform Trade Secrets Act           
(§ 59.1-336 et seq.), submitted by CMRS pro-
viders as defined in § 56-484.12, related to the 
provision of wireless E-911 service.

27. Those portions of disciplinary proceedings by 
any regulatory board within the Department 
of Professional and Occupational Regulation, 
Department of Health Professions, or the Board 
of Accountancy conducted pursuant to § 2.2-
4019 or 2.2-4020 during which the board delib-
erates to reach a decision or meetings of health 
regulatory boards or conference committees of 
such boards to consider settlement proposals in 
pending disciplinary actions or modifications to 
previously issued board orders as requested by 
either of the parties.

28. Discussion or consideration of records excluded 
from this chapter pursuant to subdivision 11 of 
§ 2.2-3705.6 by a responsible public entity or 
an affected local jurisdiction, as those terms are 
defined in § 56-557, or any independent review 
panel appointed to review information and ad-
vise the responsible public entity concerning such 
records.

29. Discussion of the award of a public contract 
involving the expenditure of public funds, includ-
ing interviews of bidders or offerors, and discus-
sion of the terms or scope of such contract, where 
discussion in an open session would adversely 
affect the bargaining position or negotiating 
strategy of the public body.

30. Discussion or consideration of grant or loan 

application records excluded from this chapter 
pursuant to subdivision 17 of § 2.2-3705.6 by (i) 
the Commonwealth Health Research Board or 
(ii) the Innovation and Entrepreneurship Invest-
ment Authority or the Research and Technol-
ogy Investment Advisory Committee appointed 
to advise the Innovation and Entrepreneurship 
Investment Authority.

31. Discussion or consideration by the Commitment 
Review Committee of records excluded from this 
chapter pursuant to subdivision 9 of § 2.2-3705.2 
relating to individuals subject to commitment 
as sexually violent predators under Chapter 9         
(§ 37.2-900 et seq.) of Title 37.2.

32. Expired.

33. Discussion or consideration of confidential 
proprietary records and trade secrets excluded 
from this chapter pursuant to subdivision 18 of    
§ 2.2-3705.6.

34. Discussion or consideration by a local authority 
created in accordance with the Virginia Wireless 
Service Authorities Act (§ 15.2-5431.1 et seq.) of 
confidential proprietary records and trade secrets 
excluded from this chapter pursuant to subdivi-
sion 19 of § 2.2-3705.6.

35. Discussion or consideration by the State Board 
of Elections or local electoral boards of voting 
security matters made confidential pursuant to    
§ 24.2-625.1.

 36. Discussion or consideration by the Forensic Sci-
ence Board or the Scientific Advisory Committee 
created pursuant to Article 2 (§ 9.1-1109 et seq.) 
of Chapter 11 of Title 9.1 of records excluded 
from this chapter pursuant to subdivision A 2 a 
of § 2.2-3706.

37. Discussion or consideration by the Brown 
v. Board of Education Scholarship Program 
Awards Committee of records or confidential 
matters excluded from this chapter pursuant to 
subdivision 3 of § 2.2-3705.4, and meetings of 
the Committee to deliberate concerning the an-
nual maximum scholarship award, review and 
consider scholarship applications and requests for 
scholarship award renewal, and cancel, rescind, 
or recover scholarship awards.

38. Discussion or consideration by the Virginia Port 
Authority of records excluded from this chapter 
pursuant to subdivision 1 of § 2.2-3705.6.

39. Discussion or consideration by the Board of 
Trustees of the Virginia Retirement System act-
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ing pursuant to § 51.1-124.30, by the Investment 
Advisory Committee appointed pursuant to § 
51.1-124.26, by any local retirement system, act-
ing pursuant to § 51.1-803, by the Board of the 
Virginia College Savings Plan acting pursuant 
to § 23-38.80, or by the Virginia College Savings 
Plan’s Investment Advisory Committee appoint-
ed pursuant to § 23-38.79:1 of records excluded 
from this chapter pursuant to subdivision 25 of   
§ 2.2-3705.7.

40. Discussion or consideration of records excluded 
from this chapter pursuant to subdivision 3 of     
§ 2.2-3705.6.

41. Discussion or consideration by the Board of 
Education of records relating to the denial, 
suspension, or revocation of teacher licenses ex-
cluded from this chapter pursuant to subdivision 
12 of    § 2.2-3705.3.

42. Those portions of meetings of the Virginia 
Military Advisory Council or any commission 
created by executive order for the purpose of 
studying and making recommendations regard-
ing preventing closure or realignment of federal 
military and national security installations and 
facilities located in Virginia and relocation of 
such facilities to Virginia, or a local or regional 
military affairs organization appointed by a local 
governing body, during which there is discussion 
of records excluded from this chapter pursuant to 
subdivision 12 of § 2.2-3705.2.

43. Discussion or consideration by the Board of 
Trustees of the Veterans Services Foundation of 
records excluded from this chapter pursuant to 
subdivision 29 of § 2.2-3705.7.

44. Discussion or consideration by the Virginia 
Tobacco Indemnification and Community 
Revitalization Commission of records excluded 
from this chapter pursuant to subdivision 23 of   
§ 2.2-3705.6.

45. Discussion or consideration by the board of di-
rectors of the Commercial Space Flight Authori-
ty of records excluded from this chapter pursuant 
to subdivision 24 of § 2.2-3705.6.

B. No resolution, ordinance, rule, contract, regula-
tion or motion adopted, passed or agreed to in a closed 
meeting shall become effective unless the public body, 
following the meeting, reconvenes in open meeting and 
takes a vote of the membership on such resolution, ordi-
nance, rule, contract, regulation, or motion that shall have 
its substance reasonably identified in the open meeting.

C. Public officers improperly selected due to the 
failure of the public body to comply with the other 
provisions of this section shall be de facto officers and, 
as such, their official actions are valid until they obtain 
notice of the legal defect in their election.

D. Nothing in this section shall be construed to 
prevent the holding of conferences between two or 
more public bodies, or their representatives, but these 
conferences shall be subject to the same procedures for 
holding closed meetings as are applicable to any other 
public body.

E. This section shall not be construed to (i) require 
the disclosure of any contract between the Department 
of Health Professions and an impaired practitioner en-
tered into pursuant to Chapter 25.1 (§ 54.1-2515 et seq.) 
of Title 54.1 or (ii) require the board of directors of any 
authority created pursuant to the Industrial Develop-
ment and Revenue Bond Act (§ 15.2-4900 et seq.), or 
any public body empowered to issue industrial revenue 
bonds by general or special law, to identify a business 
or industry to which subdivision A 5 applies. However, 
such business or industry shall be identified as a matter 
of public record at least 30 days prior to the actual date 
of the board’s authorization of the sale or issuance of 
such bonds.

§ 2.2-3712. Closed meetings procedures; 
certification of proceedings
Effective: July 1, 2012

A. No closed meeting shall be held unless the public 
body proposing to convene such meeting has taken 
an affirmative recorded vote in an open meeting ap-
proving a motion that (i) identifies the subject matter, 
(ii) states the purpose of the meeting and (iii) makes 
specific reference to the applicable exemption from 
open meeting requirements provided in § 2.2-3707 or 
subsection A of § 2.2-3711. The matters contained in 
such motion shall be set forth in detail in the minutes 
of the open meeting. A general reference to the provi-
sions of this chapter, the authorized exemptions from 
open meeting requirements, or the subject matter of 
the closed meeting shall not be sufficient to satisfy the 
requirements for holding a closed meeting.

B. The notice provisions of this chapter shall not ap-
ply to closed meetings of any public body held solely for 
the purpose of interviewing candidates for the position 
of chief administrative officer. Prior to any such closed 
meeting for the purpose of interviewing candidates, 
the public body shall announce in an open meeting 
that such closed meeting shall be held at a disclosed or 
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undisclosed location within 15 days thereafter.

C. The public body holding a closed meeting shall 
restrict its discussion during the closed meeting only to 
those matters specifically exempted from the provisions 
of this chapter and identified in the motion required by 
subsection A.

D. At the conclusion of any closed meeting, the 
public body holding such meeting shall immediately 
reconvene in an open meeting and shall take a roll call 
or other recorded vote to be included in the minutes of 
that body, certifying that to the best of each member’s 
knowledge (i) only public business matters lawfully 
exempted from open meeting requirements under this 
chapter and (ii) only such public business matters as were 
identified in the motion by which the closed meeting 
was convened were heard, discussed or considered in the 
meeting by the public body. Any member of the public 
body who believes that there was a departure from the 
requirements of clauses (i) and (ii), shall so state prior to 
the vote, indicating the substance of the departure that, 
in his judgment, has taken place. The statement shall be 
recorded in the minutes of the public body.

E. Failure of the certification required by subsection 
D to receive the affirmative vote of a majority of the 
members of the public body present during a meeting 
shall not affect the validity or confidentiality of such 
meeting with respect to matters considered therein in 
compliance with the provisions of this chapter. The 
recorded vote and any statement made in connection 
therewith, shall upon proper authentication, constitute 
evidence in any proceeding brought to enforce the 
provisions of this chapter.

F. A public body may permit nonmembers to attend 
a closed meeting if such persons are deemed necessary 
or if their presence will reasonably aid the public body 
in its consideration of a topic that is a subject of the 
meeting.

G. A member of a public body shall be permitted 
to attend a closed meeting held by any committee or 
subcommittee of that public body, or a closed meeting 
of any entity, however designated, created to perform 
the delegated functions of or to advise that public body. 
Such member shall in all cases be permitted to observe 
the closed meeting of the committee, subcommittee or 
entity. In addition to the requirements of § 2.2-3707, the 
minutes of the committee or other entity shall include 
the identity of the member of the parent public body 
who attended the closed meeting.

H. Except as specifically authorized by law, in no 
event may any public body take action on matters 

discussed in any closed meeting, except at an open 
meeting for which notice was given as required by                
§ 2.2-3707.

 I. Minutes may be taken during closed meetings of 
a public body, but shall not be required. Such minutes 
shall not be subject to mandatory public disclosure.

§ 2.2-3713. Proceedings for enforcement of 
chapter

A. Any person, including the attorney for the Com-
monwealth acting in his official or individual capacity, 
denied the rights and privileges conferred by this chap-
ter may proceed to enforce such rights and privileges by 
filing a petition for mandamus or injunction, supported 
by an affidavit showing good cause. Such petition may 
be brought in the name of the person notwithstand-
ing that a request for public records was made by the 
person’s attorney in his representative capacity. Venue 
for the petition shall be addressed as follows:

1. In a case involving a local public body, to the 
general district court or circuit court of the 
county or city from which the public body has 
been elected or appointed to serve and in which 
such rights and privileges were so denied;

2. In a case involving a regional public body, to the 
general district or circuit court of the county or 
city where the principal business office of such 
body is located; and

3. In a case involving a board, bureau, commission, 
authority, district, institution, or agency of the 
state government, including a public institution of 
higher education, or a standing or other commit-
tee of the General Assembly, to the general dis-
trict court or the circuit court of the residence of 
the aggrieved party or of the City of Richmond.

B. In any action brought before a general district 
court, a corporate petitioner may appear through its of-
ficer, director or managing agent without the assistance 
of counsel, notwithstanding any provision of law or 
Rule of the Supreme Court of Virginia to the contrary.

C. Notwithstanding the provisions of § 8.01-644, 
the petition for mandamus or injunction shall be 
heard within seven days of the date when the same is 
made, provided the party against whom the petition 
is brought has received a copy of the petition at least 
three working days prior to filing. The hearing on any 
petition made outside of the regular terms of the circuit 
court of a locality that is included in a judicial circuit 
with another locality or localities shall be given prece-
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dence on the docket of such court over all cases that are 
not otherwise given precedence by law.

D. The petition shall allege with reasonable speci-
ficity the circumstances of the denial of the rights and 
privileges conferred by this chapter. A single instance 
of denial of the rights and privileges conferred by 
this chapter shall be sufficient to invoke the remedies 
granted herein. If the court finds the denial to be in 
violation of the provisions of this chapter, the petitioner 
shall be entitled to recover reasonable costs, includ-
ing costs and reasonable fees for expert witnesses, and 
attorneys’ fees from the public body if the petitioner 
substantially prevails on the merits of the case, unless 
special circumstances would make an award unjust. 
In making this determination, a court may consider, 
among other things, the reliance of a public body on an 
opinion of the Attorney General or a decision of a court 
that substantially supports the public body’s position.

E. In any action to enforce the provisions of this 
chapter, the public body shall bear the burden of proof 
to establish an exemption by a preponderance of the 
evidence. Any failure by a public body to follow the 
procedures established by this chapter shall be pre-
sumed to be a violation of this chapter.

F. Failure by any person to request and receive 
notice of the time and place of meetings as provided in 
§ 2.2-3707 shall not preclude any person from enforcing 
his rights and privileges conferred by this chapter.

§ 2.2-3714. Violations and penalties

In a proceeding commenced against any officer, 
employee, or member of a public body under § 2.2-
3713 for a violation of § 2.2-3704, 2.2-3705.1 through 
2.2-3705.8, 2.2-3706, 2.2-3707, 2.2-3708, 2.2-3708.1, 
2.2-3710, 2.2-3711 or 2.2-3712, the court, if it finds that 
a violation was willfully and knowingly made, shall 
impose upon such officer, employee, or member in his 
individual capacity, whether a writ of mandamus or 
injunctive relief is awarded or not, a civil penalty of not 
less than $500 nor more than $2,000, which amount 
shall be paid into the State Literary Fund. For a second 
or subsequent violation, such civil penalty shall be not 
less than $2,000 nor more than $5,000.
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Virginia Conflict                   
of Interests Act

Guide for Local Government Officials

Introduction
The Virginia Conflict of Interests Act regulates 

the financial relationship of council members and 
mayors with their city or town and with any other 
governmental agency that is related to the city or town.  
The act is intended to be the one-stop-shopping law for 
a council member’s financial involvement in dealings 
with the city or town.

It regulates how involved a council member may be 
in an item being considered by council if he or she has 
a financial interest in that item.  The act also defines 
what constitutes bribery and taking unfair advantage 
of information gained by reason of being on council.  It 
sets penalties for violations and provides a procedural 
framework for its enforcement.

The Conflict of Interests Act is codified in Title 
2.2, Chapter 31 of the Code of Virginia, § 2.2-3100 
and following.  While this guide describes the general 
operation of the law, the reader should consult the 
law’s specific language for a better understanding 
(code references are given throughout the chapter).  
Furthermore, a council member with questions about a 
contract or transaction should consult the city or town 
attorney.

Purpose of the act
The first section of the act, Va. Code § 2.2-3100, sets 

out the purpose of the law, citing three main goals:

1. To help ensure that the government will fully 
represent the public in its operation;

2. To give citizens confidence in public officials 
and the government so they will trust the 
government, by creating a clear set of rules for 
government officials; and,

3. To assemble all the laws affecting conflict 
of interests in a single location in order to 
create uniform rules.  (While COIA  largely 
accomplishes this purpose, additional rules are 
stated in the Virginia Procurement Act and in 
various other code sections.)

The act contains three general areas of regulation 

(listed below).  The act also has procedural, 
enforcement and penalty provisions that apply to the 
three substantive areas of the law.

What’s New
COIA What’s New

The General Assembly amended two sections of the 
conflicts act in the 2012 session:

Last year, the definition of personal interest in a 
transaction was amended so that no conflict exists if 
a local governing body appoints one of its officers or 
employees to a governmental agency and the appoin-
tee, or a member of the appointee’s immediate family, 
continues to receive compensation or benefits from the 
local governing body. In the 2013 session, the rule was 
further expanded to apply to an employee or officer of 
a government agency created by the local governing 
body. That employee or officer may be appointed to 
another public agency and fully participate, without 
creating a conflict due to his or her primary employ-
ment.

Va. Code § 2.2-3101 “personal interest in atransac-
tion” definition. this is aimed at eliminating conflict 
problems in the common practice of a city manager be-
ing named as an ex-officio member of a regional water 
authority or other entity.

Areas of regulation
The act regulates the financial relationship of 

council members in their localities in three general 
areas:

1. General provisions covering bribes and other 
illegal behavior.

2. Regulation of financial interests a council 
member may have in business dealings with his 
or her locality and with agencies related to his or 
her locality.  The act calls this a personal interest 
in a contract.

3. Regulation of the level of involvement a 
person, in his role as a council member or 
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other public office or job, may have in an item 
being considered by the member’s locality that 
involves the member’s business, property or other 
personal financial interest.  The act calls this a 
personal interest in a transaction.

I. Generally Prohibited Conduct
Bribes and other illegal behavior

Section 2.2-3103 prohibits public officials from 
taking or soliciting bribes and from allowing money to 
influence their actions.  This section applies to a person’s 
actions as a government official; the prohibitions are not 
aimed at private businesses that may offer the bribes.

The act prohibits a council member from soliciting 
or accepting money or benefits for doing his or her 
work as a public official.  § 2.2-3103.1.  An example 
would be a council member who takes money for 
voting on a rezoning to help a developer build a large 
project.  Similarly, a council member may not offer or 
take money in exchange for landing himself or herself 
or another person a job with a government agency, or 
in exchange for obtaining a contract or business deal 
with the government. §§ 2.2-3103.1 & 3103.2.

Undue influence
One step below the outright bribery rule is the 

prohibition on taking gifts and opportunities while 
serving as a public official.  §§ 2.2-3103.5, 6, 8 & 9.  The 
act prohibits a council member from accepting money, 
loans, gift, services, business opportunities, or other 
benefits if it is reasonable to construe that the benefit 
was given to influence the council member in his or her 
duties.  An exception is made for political campaign 
contributions – but only if the contribution is used for a 
political campaign or constituent service purposes and is 
reported pursuant to the campaign disclosure laws.

A typical example of this issue for cities and towns 
is when a large developer gives Christmas gifts of 
substantial value to the members of council.  Whether 
the gift complies with the act is a judgment call in 
most cases.  Is a Christmas turkey reasonable if the 
developer is also giving the same gift to his employees, 
his business associates, and his materials suppliers?  
The circumstances of the specific case usually indicate 
whether the gifts are appropriate.

A council member is also prohibited from taking 
benefits if he or she knows it is being offered to 
influence him or her.  § 2.2-3103.6.  Therefore, even if 
the gift is not unreasonable, the council member may 
not accept it if the circumstances or statements of the 
person giving it make it clear that the money is being 

given to influence the council member.
A further prohibition is aimed at gifts given by 

a private party looking for a specific action by the 
government.  § 2.2-3103.8.   It prohibits a council member 
from accepting a gift from a private party whose interests 
can be affected by the council member’s actions, where 
the timing of the gift would lead a reasonable person 
to question whether the gift is being given to influence 
the council member.  For example, if the day before an 
important council vote on a rezoning, the applicant for 
that rezoning gives the council member $2,000 and calls 
it a campaign contribution, it would be reasonable to 
think the money was given to influence the vote.  Also, if 
a council member accepts gifts so often that it creates the 
appearance that he or she accepts gifts for doing his or 
her job, that behavior constitutes a violation.  § 2.2-3103.9.  
Violations of these two prohibitions may not be the basis 
for a criminal charge.  

Local governments may adopt an ordinance to limit 
the dollar value of gifts to the officials and employees 
of the locality.  § 2.2-3104.2.  A $50 limit is often used.  
While this amount is arbitrary, it does make it simpler 
for all involved to know what behavior is permissible.  
Whether or not the locality adopts an ordinance 
limiting gift amounts, if an award is made to a local 
government employee for meritorious service by an 
entity that is a 501(c)(3) charitable organization, there is 
no conflict and no limit on the gift.

Insider information
It is a violation of the act for a public official to 

use information not available to the public for his 
or her own or another person’s economic benefit.                     
§ 2.2-3103.4.  For council members, this prohibition 
is sometimes unfairly alleged.  For example, a local 
businessman on council who pays attention to public 
plans submitted to the locality and buys land around 
the project is not violating the provision.  Envious 
business folks, however, may allege a violation of insider 
information due to the appearance of the situation.  
When their actions are based on publicly available 
information, council members have nothing to fear 
from such claims.

II. Regulation of council member’s 
actions as citizen.
Personal interest in a contract

The act sets forth what financial interests a council 
member may have in business dealings with his or her 
locality and with agencies related to his or her locality.  
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§ 2.2-3107.  The act calls this a personal interest in a 
contract.  While this guide’s discussion is limited to the 
restrictions on council members, the act also sets forth 
different restrictions for school board members (§ 2.2-
3108) and for local government employees (§ 2.2-3109).  
Council members need to keep in mind the restrictions 
on the employees of a city or town as they carry out their 
duties and watch over the affairs of the locality.

According to § 2.2-3107, “no person elected or 
appointed as a member of the governing body of a 
county, city or town” shall have “a personal interest 
in a contract” with his or her city or town or with 
certain other government agencies.  (The definition of a 
personal interest in a contract is described below.)

The council member may not have a personal 
interest in a contract with any agency of his or her 
locality, including the departments of the city or 
town.  In addition, he or she may not have a personal 
interest in a contract with any government agency that 
is under the council’s ultimate control.  For example, 
if the council appoints a library board, then council 
members would have ultimate control over the library.  
Therefore, a council member could not be involved in a 
contract with the library board.

This section of the act also prohibits involvement 
in a contract with any agency if the council appoints 
a majority of the members of that agency’s governing 
body.  For example, if the locality is a member of a 
regional jail and its council appoints four of the jail 
board’s seven members, then a council member would 
be prohibited from being involved in a contract with 
the jail board.

Definition of personal interest and personal 
interest in a contract

The act only prohibits a council member’s 
participation if he or she has a personal interest in 
the contract with one of the agencies described.  The 
definition of “personal interest in a contract” has two 
parts: “a personal interest” and a “personal interest in a 
contract.”  § 2.2-3101.

Personal interest.  The definition of a personal 
interest is the key building block of the act.  The term is 
used throughout.  A personal interest exists if any one of 
the following tests is met:

1. The council member owns at least 3 percent of 
the equity of a business.

2. The council member has annual income that is 
or reasonably could be in excess of $10,000 from 
owning real or personal property or from owning 
a business.

3. The council member has a salary from the 
business involved in a contract that exceeds or 
reasonably could exceed $10,000 annually.

4. The council member’s ownership interest in 
property exceeds $10,000.

5. The council member’s liability for a business 
exceeds 3 percent of the equity of the business.

6. The council member has an option on prop-
erty and, upon exercise of the option, his or her 
ownership will meet the levels in either test 1 or 
4, above.

Immediate family.  In addition to the council 
member, if any person in the council member’s 
immediate family has one of the six types of a personal 
interest, the personal interest exists for the council 
member.  The term immediate family always includes 
the person’s spouse.  The term also includes anyone 
else living in the home who is the council member’s 
dependent, or the council member is a dependent of 
that person.  This will generally mean the children 
of the council member.  If the child, however, is self-
supporting and is not the dependent of the council 
member, the child would not be included.  The 
dependent need not be related to the council member.  
If the financial support and living arrangements 
provisions are met, then the person counts as 
immediate family.

As this definition demonstrates, if a council member’s 
wife has a personal interest in a business that would 
like to contract with the city, the contract is prohibited 
even though the husband/council member has no 
involvement.

Personal interest in a contract.  If the 
council member’s involvement meets any one of the 
six definitions of a personal interest, the next step 
is determining whether the council member has a 
personal interest in the contract in question.  According 
to the act’s definition, a council member has a personal 
interest in a contract with a government agency if that 
contract is with the council member or with a business 
in which he or she has a personal interest.  § 2.2-3101.

In looking at a particular contract, it is important 
to ask: Is a council member or his or her business or 
property involved in the contract?  Does that council 
member have a personal interest as defined by the act?  
The answers to these questions will help determine if 
the contract is prohibited under the act.

Situations where conflicts do not exist
Some situations are not conflicts under the act, even 
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though they may appear to be natural conflicts.  If a 
council member earns a total salary of $9,900 per year 
from a business, that business could contract with the 
locality, because the council member would not have a 
personal interest for purposes of the act.  As the third 
test of the definition – salary - shows, the salary must 
exceed $10,000 per year to create a personal interest.

If a council member serves on the board of a 
charitable entity, the fact that the council member 
has divided loyalties between the charity and the 
locality does not create a conflict, so long as the council 
member serves on the charity’s board for less than 
$10,000 compensation per year and doesn’t own as 
much as three percent of the equity of the charity.        
§ 2.2-3110.

Exceptions to conflicts in contracts
The act sets out a series of exceptions to the 

prohibitions on having a personal interest in a contract.  

Exceptions that apply only to council 
members.  Several exceptions are specific to council 
members. § 2.2-3107

1. A council member may be an employee of the lo-
cality as long as the employment predates his ap-
pointment or election to council.  § 2.2-3107.B.1.  
This section of the law also allows employment 
and service on council if the person was an em-
ployee prior to July 1, 1983, whether or not he or 
she was elected to council after that date.  Even 
though the law allows employees to serve on 
council, some localities have banned the practice 
by charter or by local regulation.  If an employee 
serves on council, he or she will regularly run 
into potential conflicts when matters come before 
council that affect his or her employment, such as 
salary and discipline decisions.  (This issue is ex-
plored below, in the section on personal interests 
in a transaction).

2. A council member may buy goods or services 
from his or her locality as long as they are made 
available to the public at uniform prices.  § 2.2-
3107.B.2.

3. A council member may sell goods to his or her 
locality if the following conditions are met, pur-
suant to § 2.2-3107.B.3:

a. The purchase must be made by competi-
tive sealed bidding.  Therefore, if the contract 
is being solicited by a request for proposals, the 
exception doesn’t apply.

b. The contract must be for goods, not 

services, and the need for the goods must have 
been established prior to the person’s coming on 
council.  An example is if the city needs a tractor, 
if a council member has a tractor dealership, and 
if the city had bought tractors prior to the council 
member’s election.  

c. The council member who wants to sell to 
the locality must play no role in preparing the 
specifications for the purchase.

d. The remaining members of council must 
pass a resolution in writing that the council 
member’s bidding on the contract is in the public 
interest.

Note: this exception does not apply to 
providing services, rather only goods. For 
example, a council member who is an accountant 
could not provide auditing services to his or her 
town or city.

Exceptions that apply to all local 
government officials and employees.   The 
following eight exceptions to the prohibition on having 
a personal interest in a contract apply not only to 
council members, but to all other local government 
officials and employees as well.  § 2.2-3110.A

1. Any sale, lease, or exchange of real property 
between a council member and his or her locality 
is allowed as long as the council member doesn’t 
participate in the deal on behalf of council, 
and the fact that the member wasn’t involved 
is recorded in the public record of the govern-
ment involved in the transaction.  The reason for 
this exception is that each parcel of real estate is 
deemed to be unique.  If a city needs a certain lot 
or parcel, the fact that a council member owns 
it should not prohibit the purchase by the city.        
§ 2.2-3110.A.1.

2. The prohibition does not apply to contracts for 
the publication of official notices, presumably so 
that the local newspaper may be used for ads re-
quired by state law even when a council member 
is an owner or employee of that paper.  This is a 
balancing of needs: the state code requires many 
notices to be run in the local paper.  Without this 
exception, those requirements could not be met.  
§ 2.2-3110.A.2.

3. For towns and cities with a population under 
10,000, contracts between a council member and 
his or her locality are allowed, despite the general 
prohibition, if the total of those contracts does 
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not exceed $10,000 per year.  Further, contracts 
up to $25,000 are allowed if the contract is let by 
competitive sealed bidding.  This higher level only 
applies if the public official has filed a statement of 
economic interests form.  Every council member 
must file that form, so the requirement does not 
create an added obligation, unless the locality has 
a population of less than 3,500.  § 2.2-3110.A.3.

4. If the sole personal interest the council member 
has in the contract is his or her employment by 
the contracting business and has an annual sal-
ary exceeding $10,000, the business may contract 
with the locality.  For this exception to apply, 
the council member and members of his or her 
immediate family must have no authority to 
participate in the deal, and must not participate 
in the deal.  Further, the council member must 
not participate in the deal on behalf of the local-
ity.  A typical example is a contract with a large 
engineering firm that is the council member’s 
employer.  § 2.2-3110.A.4.

5. If the council member is employed by a public 
service corporation, a bank, a savings and loan 
association, or a public utility, and if he or she 
disqualifies himself from participating on behalf 
of the city or town and does not participate for 
his or her locality, then the utility, bank, etc., 
may contract with the locality.  § 2.2-3110.A.6.

6. The prohibition does not apply to contracts for 
goods or services below $500.  But if a locality 
normally purchased paper on an annual con-
tract, for example, could it split up a year’s worth 
of paper contracts so that each is less than $500?  
While the section is silent on splitting up a larger 
contract to meet this exception, the consensus 
is that this circumvention would violate the law.     
§ 2.2-3110.A.7.

7. Program grants made to a council member are 
allowed if the rates or amounts paid to all quali-
fied applicants are uniform and are established 
solely by the agency administering the grants.     
§ 2.2-3110.A.8.

8. If the spouse of a council member is employed 
by the locality, the personal interest prohibition 
does not apply if the spouse was employed by 
the agency more than five years prior to marry-
ing the council member.  § 2.2-3110.A.9.  If one 
spouse is the supervisor of the other spouse, the 
conflict does not exist if the subordinate spouse 
earns less than $35,000 per year.  § 2.2-3110.B.

 

III. Council member’s participation 
as public official
Personal interest in a transaction

The rule concerning a personal interest in a 
transaction sets out the level of involvement a council 
member may have in an item being considered by his 
or her council (the transaction) that involves his or her 
business, property, or other personal financial interest.  
§ 2.2-3112.

As with a personal interest in a contract, the first 
step is to determine whether the council member 
has a personal interest in the transaction.  The 
same definition of a personal interest is used in the 
transactions provisions as in the contracts provisions, 
but the definition of personal interest in a transaction 
goes beyond the definition of a personal interest in a 
contract.

Definition of transaction                                
& personal interest in a transaction

Transaction.  In the context of a city or town 
council, a transaction is defined as any matter 
considered by the council, a council committee or 
subcommittee, or any department, agency, or board 
of the locality, if any official action is taken or is being 
contemplated.  § 2.2-3101.

Personal interest in a transaction.  This term 
is broadly defined as a personal interest of a council 
member “in any matter considered by his [locality]”.  
§ 2.2-3101.  Specifically, a personal interest in a 
transaction exists if a council member or immediate 
family member has a personal interest (as defined in 
Part II) in property, business, or governmental agency 
– or represents/provides services to any individual 
or business property – and the property, business, or 
represented/served individual or business either (1) 
is the subject of the transaction, or (2) may realize a 
reasonably foreseeable benefit or detriment as the result 
of the transaction.  

A typical example of representing or servicing and 
individual or business is where the council member 
is an accountant and his or her accounting firm 
handles the books of the business that is the subject 
of the transaction.  Another common example is 
where the council member or spouse is a principal in 
an engineering firm that represents an applicant for 
a land-use permit before council.  In these cases, the 
council member may well have a personal interest in 
the transaction unless he or she is not directly involved 
in the representation. An example of a reasonably 
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foreseeable benefit is a council member who loaned 
$100,000 to a developer, and the developer needs a 
rezoning to repay the loan.

In practice, if a matter comes before council or 
a council committee or involves any department of 
the locality, and a council member has a personal 
interest in the subject matter or represents the business 
involved, the council member must then follow the act’s 
requirements for his or her participation in § 2.2-3112 
(discussed below in “Levels of transactions” section).

Exceptions and limitation on conflicts
A personal interest in a transaction does not exist 

if the council member serves on a not-for-profit board 
without pay and neither the council member nor his 
immediate family has a personal interest in the not-for-
profit organization.  

No conflict exists if an employee or council member 
of a locality is appointed by his locality to an ex-officio 
role in a governmental agency and the conflict exists 
solely due to the employment with the locality or the 
employment by the locality is of his or her spouse.  See 
the amendment definition of “personal interest in a 
transaction” in § 2.2-3101. 

The act provides in § 2.2-3112.B that if a council 
member is disqualified from participating in the 
transaction, he or she may still represent his private 
interests before council as long as he or she isn’t paid for 
the representation and discloses the nature of his or her 
interest.

Other employees
Section 2.2-3109 sets out the rules for other 

government employees having a personal interest 
in a transaction.  The section also contains a list 
of exceptions that apply to the employees of the 
government agencies in the locality.  Those rules and 
exceptions do not apply to council members.  For 
example, an employee’s spouse may contract with the 
locality to provide services (for example, accounting) 
if certain conditions are met.  In contrast, a council 
member’s spouse could not provide services to the 
locality.  

Levels of transactions
The fact that a council member has a personal interest 

in a transaction before council does not automatically 
require that the member disqualify himself or herself.  
The act’s requirements for participation, if a personal 
interest in the transaction does exist, set out three levels of 
transactions.  § 2.2-3112.A.

1. If the transaction deals solely with property, a 
business, or a government agency in which the 
council member has a personal interest, then 
the council member must disqualify himself 
or herself.  The provision further states that 
disqualification is required if the transaction 
applies solely to a business that is a parent-
subsidiary (holds more than a 50% controlling 
interest) or considered an affiliated business 
(where the same owner or manager controls 
both businesses) to the business that in which the 
council member has a personal interest.   

2. If the transaction affects a business, profession, 
occupation or group of three or more members 
that the council member belongs to, the council 
member may participate in the transaction 
only if he or she completes a disclosure form, 
described in the “Disclosures” section, below.      
§ 2.2-3112.A.2.  For example, if a council votes on 
the tax rate for professionals, and if the council 
member is an attorney, that puts him in the 
subject group affected by the professional license 
tax.  If a town only has two attorneys, then the 
council member/attorney must disqualify himself 
or herself from participating.  

3. If the transaction affects the public generally, 
the council member may participate.  A council 
member may obviously vote on raising taxes, even 
though it affects him or her, because it affects the 
public generally.  In comparing items 2 and 3, 
many transactions are considered to affect the 
public generally, even though not every member 
of the public is affected.  For example, the real 
estate tax applies only to property owners, but it is 
considered to affect the general public.

Additional exception
If the council member is in a firm that represents 

the subject of the transaction, but the council member 
does not personally represent the subject in the transac-
tion, he or she may participate in the council discussion 
if a disclosure form, described below, is completed.       
§ 2.2-3112.A.3.

Effects of disqualification
If a council member is disqualified from 

participating in a transaction, the act requires several 
steps.  § 2.2-3112:

1. The council member must disclose the interest 
that causes the disqualification by identifying 
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the interest, including the name and address 
of the business or property. § 2.2-3115.E.  The 
disclosure is required whether the law requires 
the disqualification or the council member 
voluntarily disqualifies himself out of an 
abundance of caution.

2. The disclosure must be kept for five years in the 
records of the council.

3. The council member may not vote on or 
participate in discussion on the transaction.

4. The council member may not attend the portion 
of a closed meeting at which the transaction is 
discussed.

5. The council member may not discuss the matter 
with anyone in the government who is involved 
in the transaction.

Savings clause for certain votes
The act contains a savings clause to allow the 

remainder of council to vote when disqualifications rob 
the council of a quorum.  § 2.2-3112.C.  The council 
may act by a vote of the majority of the members 
who are not disqualified.  Even if the law requires a 
unanimous vote, it only has to be by a unanimous vote 
of the remaining members.  This provision would seem 
to have the odd result of having only one member of a 
seven-member council being able to vote and fulfill a 
unanimous vote requirement if the other six members 
are disqualified.  One caution - the Virginia Supreme 
Court has ruled that when there are disqualifications, 
and a vote is taken using this savings clause, the 
disqualified members of council must remain present 
to maintain a quorum.  If the disqualified members 
leave the meeting, such that fewer members are present 
than required for a quorum – a quorum does not exist 
and the meeting cannot continue.  See Jakabcin v. Front 
Royal, 271 Va. 660, 628 S.E.2d 319 (2006).

In order for a council to sell or lease land, state 
law requires a three-fourths vote of all people elected 
to council.  § 15.2-2100.  Section 2.2-3112.C of the 
act allows a council member to participate in a 
discussion and vote on a proposed sale, lease, or 
similar conveyance of land if the council member’s 
only personal interest in that sale is that he or she is 
employed by the business that is subject to the contract 
for the deal.

IV.  Disclosures
If a transaction affects a group, business, or 

profession as set forth in § 2.2-3112.A.2, the council 

member may participate if he or she certifies in good 
faith that he or she can represent the public fairly in the 
transaction.  The certification requires the following 
elements to be identified - § 2.2-3115.G:

• The transaction;

• The nature of the personal interest; 

• The fact that the council member is a member of 
a business, profession, occupation, or group that 
will be affected by the transaction; 

• A statement that the council member is able to 
participate fairly, objectively, and in the public 
interest.

If the transaction affects a party that the council 
member’s firm represents but the council member is not 
involved on behalf of the firm, the disclosure requires 
the following elements to be identified.  § 2.2-3115.H:

• The transaction involved;

• The fact that a party to the transaction is a client 
of the council member’s firm;

• A statement that the council member does not 
personally represent the client;

• A statement that the council member is able to 
participate fairly, objectively, and in the public 
interest.

If either of the disclosures is required, the council 
member must either state it at the meeting or file it in 
writing with the clerk of the council or the manager.   
A written disclosure should be filed before the meeting 
or, if that is impracticable, by the end of the following 
business day.  § 2.2-3115.G, H.  In both cases, the 
disclosure is public.  VML advises that it is better to 
make the disclosure at the meeting, orally, when the 
transaction is on the floor.  This conveys a clearer 
message of self-disqualification than simply handing 
the clerk a written statement.  If the disqualification is 
handed in, instead of being announced, the public will 
wonder why the council member is not participating.  

Annual Statement of Economic Interests form
In addition to transaction-specific disclosures, each 

council member of every locality with a population 
of more than 3,500 must file the annual Statement of 
Economic Interests form by Jan. 15 (§ 2.2-3115.A; the 
form is found in § 2.2-3117).  The Virginia Secretary 
of the Commonwealth must distribute the forms each 
year to clerks of council by Nov. 30; the clerks, in turn, 
are to distribute them to council members and any 
others who must file.  § 2.2-3115.A & C.
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Council also may adopt an ordinance to require 
other officials and employees of the locality to file the 
statement of economic interests form pursuant to § 2.2-
3115.A.  Typically, this provision is used for the city or 
town manager, if at all; many localities do not require 
the form to be completed by any employees or officials.  
This is also attached as appendix A.  

The council may require boards, commissions and 
councils it appoints to file a disclosure form.  § 2.2-
3115.B. 

In localities with a population of more than 3,500, 
members of planning commissions, boards of zoning 
appeals, real estate assessors, and all county, city and 
town managers must file an annual disclosure of real 
estate interests.  § 2.2-3115.F.  

The section clarifies that no local government 
officer or employee is required to file any disclosures 
not specifically mentioned in the article.  

The disclosure forms and additional information 
on filing them are available on the Secretary of the 
Commonwealth’s COIA website: www.comonwealth.
virginia.gov/index.cfm.  Look for “Conflict of Interest” 
on the left margin of the the page. 

V.  Enforcement & penalties
Criminal penalties

A knowing violation of the Conflict of Interests Act 
is a Class 1 misdemeanor by § 2.2-3120.  According to 
the act, a violation is knowingly made if the council 
member acts or refuses to act when he or she knows 
that the behavior is either prohibited or required by 
the act.  An example of refusing to do a required act is 
a council member’s refusal to file a disclosure form.  A 
Class 1 misdemeanor has maximum penalties of one 
year in jail and a fine of $2,500.

Three other specific violations have a lower, Class 3 
penalty (maximum $500 fine):

1. Failure to disqualify oneself from participating in 
a transaction.

2. Failure to file the annual statement of economic 
interests.

3. Failure to file the statement of reasons for a 
disqualification in a transaction.

Additional consequences for violations
In addition to the criminal consequences, if the 

council member is found guilty of a knowing violation, 
he is also guilty of malfeasance in office.  In that 

case, the judge may order the forfeiture of the seat on 
council.  § 2.2-3122.

If a contract is entered into that involves either a 
council member who violated the general provisions 
relating to bribes, insider information, and undue 
influence (§ 2.2-3103), or a violation of the “personal 
interest in a contract” provisions, the council may 
rescind the contract.  In that case, an innocent 
contractor may not receive the profits he anticipated 
in the deal.  The contractor may only receive a 
“reasonable value,” according to § 2.2-3123.

If a council action involves a violation of “the 
personal interest in a transaction” requirements, the 
council may rescind the award of a contract or other 
decision made.  In rescinding the action, the best 
interests of the locality and any third parties are to be 
considered.  § 2.2-3112.C.

If a council member violates any of the general 
provisions related to bribes and other illegal behavior, 
the personal interest in a contract rules, or the personal 
interest in a transaction rules, any value he or she 
received from the deal is to be forfeited.  If the violation 
was knowingly made, the judge may impose a civil 
penalty equal to the value received.

Advisory opinions
The law allows some opportunity to avoid a problem 

by setting up a process to obtain an opinion on the 
matter from the commonwealth’s attorney, who is 
required by § 2.2-3126.B to issue advisory opinions 
on whether a fact situation constitutes a violation.  In 
addition to issuing opinions, the commonwealth’s 
attorney is charged with prosecuting violations of the 
act by local officials.  If the council member gives 
the attorney all the relevant facts and the attorney 
determines that the council member is allowed by law to 
participate, the council member may not be prosecuted 
for doing so.  § 2.2-3121.B.  If the commonwealth’s 
attorney opines that the facts constitute a violation, the 
council member then may ask the attorney general to 
review and override the local opinion.  The law makes 
it clear that any written opinions are public records and 
are therefore available to the public.  

If the council member obtains a written opinion from 
the town or city attorney, based on full disclosure of the 
facts, the council member may introduce the favorable 
opinion from the attorney upon challenge.  § 2.2-3121.C.
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Summary
The Virginia Conflict of Interests Act determines 

when public officials and employees have personal 
interests in public contracts or transactions, if those 
interests conflict with the officials’ public duties, and 
how the officials should behave considering such a 
conflict.  COIA dictates the terms for disclosure of 
public officials’ personal, financial interests and decides 
when officials must disqualify themselves.  The act also 
defines other types of conduct that public officials are 
prohibited from engaging in, including involvement 
in bribery, undue influence, and use of insider 
information.  

Council members should always consult COIA’s 
specific language if a potential conflict may arise.  
Inquiries about specific contracts or transactions should 
be directed to the relevant city or town attorney.  We 
hope this guide will help local governments become 
better informed of their responsibilities if a prospective 
conflict may occur.  Questions or comments for 
future editions should be sent to the author, VML 
General Counsel Mark K. Flynn, at (804) 523-8525 or   
mflynn@vml.org.
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Article 1. General Provisions 
§ 2.2-3100. Policy; application; construction

The General Assembly, recognizing that our 
system of representative government is dependent in 
part upon (i) citizen legislative members represent-
ing fully the public in the legislative process and (ii) its 
citizens maintaining the highest trust in their public 
officers and employees, finds and declares that the 
citizens are entitled to be assured that the judgment of 
public officers and employees will be guided by a law 
that defines and prohibits inappropriate conflicts and 
requires disclosure of economic interests. To that end 
and for the purpose of establishing a single body of law 
applicable to all state and local government officers 
and employees on the subject of conflict of interests, the 
General Assembly enacts this State and Local Govern-
ment Conflict of Interests Act so that the standards of 
conduct for such officers and employees may be uni-
form throughout the Commonwealth.

This chapter shall supersede all general and spe-
cial acts and charter provisions which purport to deal 
with matters covered by this chapter except that the 
provisions of §§ 15.2-852, 15.2-2287, 15.2-2287.1, and 
15.2-2289 and ordinances adopted pursuant thereto 
shall remain in force and effect. The provisions of this 
chapter shall be supplemented but not superseded by 
the provisions on ethics in public contracting in Article 
6 (§ 2.2-4367 et seq.) of Chapter 43 of this title and 
ordinances adopted pursuant to § 2.2-3104.2 regulating 
receipt of gifts.

This chapter shall be liberally construed to accom-
plish its purpose.

§ 2.2-3100.1. Copy of chapter; review by 
officers and employees

Any person required to file a disclosure statement 
of personal interests pursuant to subsections A or B of § 
2.2-3114, subsections A or B of § 2.2-3115 or § 2.2-3116 
shall be furnished by the public body’s administrator 
a copy of this chapter within two weeks following the 
person’s election, reelection, employment, appointment 
or reappointment.

All officers and employees shall read and familiar-
ize themselves with the provisions of this chapter.

§ 2.2-3101. Definitions
As used in this chapter:

“Advisory agency” means any board, commission, 
committee or post which does not exercise any sover-
eign power or duty, but is appointed by a governmental 
agency or officer or is created by law for the purpose 
of making studies or recommendations, or advising or 
consulting with a governmental agency.

“Affiliated business entity relationship” means a 
relationship, other than a parent-subsidiary relation-
ship, that exists when (i) one business entity has a 
controlling ownership interest in the other business 
entity, (ii) a controlling owner in one entity is also a 
controlling owner in the other entity, or (iii) there is 
shared management or control between the business 
entities. Factors that may be considered in determining 
the existence of an affiliated business entity relationship 
include that the same person or substantially the same 
person owns or manages the two entities, there are 
common or commingled funds or assets, the business 
entities share the use of the same offices or employees, 
or otherwise share activities, resources or personnel on 
a regular basis, or there is otherwise a close working 
relationship between the entities.

“Business” means a corporation, partnership, sole 
proprietorship, firm, enterprise, franchise, association, 
trust or foundation, or any other individual or entity 
carrying on a business or profession, whether or not for 
profit.

“Contract” means any agreement to which a 
governmental agency is a party, or any agreement on 
behalf of a governmental agency that involves the pay-
ment of money appropriated by the General Assembly 
or political subdivision, whether or not such agreement 
is executed in the name of the Commonwealth, or some 
political subdivision thereof. “Contract” includes a 
subcontract only when the contract of which it is a part 
is with the officer’s or employee’s own governmental 
agency.

“Dependent” means a son, daughter, father, mother, 
brother, sister or other person, whether or not related 
by blood or marriage, if such person receives from the 
officer or employee, or provides to the officer or em-
ployee, more than one-half of his financial support.

“Employee” means all persons employed by a gov-
ernmental or advisory agency, unless otherwise limited 
by the context of its use.

“Financial institution” means any bank, trust com-
pany, savings institution, industrial loan association, 

http://www.westlaw.com/Browse/Home/StatutesCourtRules/VirginiaStatutesCourtRules?guid=N651173B08F8011DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
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consumer finance company, credit union, broker-dealer 
as defined in § 13.1-501, or investment company or ad-
visor registered under the federal Investment Advisors 
Act or Investment Company Act of 1940.

“Gift” means any gratuity, favor, discount, enter-
tainment, hospitality, loan, forbearance, or other item 
having monetary value. It includes services as well as 
gifts of transportation, local travel, lodgings and meals, 
whether provided in-kind, by purchase of a ticket, pay-
ment in advance or reimbursement after the expense 
has been incurred. “Gift” shall not include any offer 
of a ticket or other admission or pass unless the ticket, 
admission, or pass is used. “Gift” shall not include 
honorary degrees and presents from relatives. For the 
purpose of this definition, “relative” means the donee’s 
spouse, child, uncle, aunt, niece, or nephew; a person to 
whom the donee is engaged to be married; the donee’s 
or his spouse’s parent, grandparent, grandchild, broth-
er, or sister; or the donee’s brother’s or sister’s spouse.

“Governmental agency” means each component 
part of the legislative, executive or judicial branches 
of state and local government, including each office, 
department, authority, post, commission, committee, 
and each institution or board created by law to exercise 
some regulatory or sovereign power or duty as distin-
guished from purely advisory powers or duties. Corpo-
rations organized or controlled by the Virginia Retire-
ment System are “governmental agencies” for purposes 
of this chapter.

“Immediate family” means (i) a spouse and (ii) any 
other person residing in the same household as the 
officer or employee, who is a dependent of the officer 
or employee or of whom the officer or employee is a 
dependent.

“Officer” means any person appointed or elected to 
any governmental or advisory agency including local 
school boards, whether or not he receives compensa-
tion or other emolument of office. Unless the context 
requires otherwise, “officer” includes members of the 
judiciary.

“Parent-subsidiary relationship” means a rela-
tionship that exists when one corporation directly or 
indirectly owns shares possessing more than 50 percent 
of the voting power of another corporation.

“Personal interest” means a financial benefit or 
liability accruing to an officer or employee or to a 
member of his immediate family. Such interest shall 
exist by reason of (i) ownership in a business if the 
ownership interest exceeds three percent of the total 
equity of the business; (ii) annual income that exceeds, 

or may reasonably be anticipated to exceed, $10,000 
from ownership in real or personal property or a busi-
ness; (iii) salary, other compensation, fringe benefits, or 
benefits from the use of property, or any combination 
thereof, paid or provided by a business or governmental 
agency that exceeds, or may reasonably be anticipated 
to exceed, $10,000 annually; (iv) ownership of real or 
personal property if the interest exceeds $10,000 in 
value and excluding ownership in a business, income, 
or salary, other compensation, fringe benefits or ben-
efits from the use of property; (v) personal liability in-
curred or assumed on behalf of a business if the liability 
exceeds three percent of the asset value of the business; 
or (vi) an option for ownership of a business or real or 
personal property if the ownership interest will consist 
of (i) or (iv) above.

“Personal interest in a contract” means a personal 
interest that an officer or employee has in a contract 
with a governmental agency, whether due to his being 
a party to the contract or due to a personal interest in a 
business that is a party to the contract.

“Personal interest in a transaction” means a per-
sonal interest of an officer or employee in any matter 
considered by his agency. Such personal interest exists 
when an officer or employee or a member of his im-
mediate family has a personal interest in property or 
a business or governmental agency, or represents or 
provides services to any individual or business and such 
property, business or represented or served individual 
or business (i) is the subject of the transaction or (ii) 
may realize a reasonably foreseeable direct or indirect 
benefit or detriment as a result of the action of the 
agency considering the transaction. Notwithstanding 
the above, such personal interest in a transaction shall 
not be deemed to exist where (a) an elected member of 
a local governing body serves without remuneration 
as a member of the board of trustees of a not-for-profit 
entity and such elected member or member of his im-
mediate family has no personal interest related to the 
not-for-profit entity or (b) an officer or employee where 
an employee or elected member of a local governing 
body is appointed by such local governing body to 
serve on a governmental agency and the personal inter-
est in the transaction of the governmental agency is the 
result of the salary, other compensation, fringe benefits, 
or benefits provided by the local governing body to the 
officer, employee, elected member, or member of his 
immediate family.

“State and local government officers and employees” 
shall not include members of the General Assembly.
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“State filer” means those officers and employees 
required to file a disclosure statement of their personal 
interests pursuant to subsection A or B of § 2.2-3114.

“Transaction” means any matter considered by any 
governmental or advisory agency, whether in a com-
mittee, subcommittee, or other entity of that agency 
or before the agency itself, on which official action is 
taken or contemplated.

Article 2. Generally Prohibited and 
Unlawful Conduct

§ 2.2-3102. Application

This article applies to generally prohibited conduct 
that shall be unlawful and to state and local govern-
ment officers and employees.

§ 2.2-3103. Prohibited conduct

 No officer or employee of a state or local govern-
mental or advisory agency shall:

1. Solicit or accept money or other thing of value 
for services performed within the scope of his official 
duties, except the compensation, expenses or other re-
muneration paid by the agency of which he is an officer 
or employee. This prohibition shall not apply to the 
acceptance of special benefits that may be authorized 
by law;

2. Offer or accept any money or other thing of 
value for or in consideration of obtaining employment, 
appointment, or promotion of any person with any 
governmental or advisory agency;

3. Offer or accept any money or other thing of value 
for or in consideration of the use of his public position 
to obtain a contract for any person or business with any 
governmental or advisory agency;

4. Use for his own economic benefit or that of 
another party confidential information that he has 
acquired by reason of his public position and which is 
not available to the public;

5. Accept any money, loan, gift, favor, service, or 
business or professional opportunity that reasonably 
tends to influence him in the performance of his official 
duties. This subdivision shall not apply to any political 
contribution actually used for political campaign or 
constituent service purposes and reported as required 
by Chapter 9.3 (§ 24.2-945 et seq.) of Title 24.2;

6. Accept any business or professional opportunity 
when he knows that there is a reasonable likelihood 
that the opportunity is being afforded him to influence 
him in the performance of his official duties;

7. Accept any honoraria for any appearance, speech, 
or article in which the officer or employee provides 
expertise or opinions related to the performance of his 
official duties. The term “honoraria” shall not include 
any payment for or reimbursement to such person for 
his actual travel, lodging, or subsistence expenses in-
curred in connection with such appearance, speech, or 
article or in the alternative a payment of money or any-
thing of value not in excess of the per diem deduction 
allowable under § 162 of the Internal Revenue Code, 
as amended from time to time. The prohibition in this 
subdivision shall apply only to the Governor, Lieuten-
ant Governor, Attorney General, Governor’s Secretar-
ies, and heads of departments of state government;

8. Accept a gift from a person who has interests that 
may be substantially affected by the performance of 
the officer’s or employee’s official duties under circum-
stances where the timing and nature of the gift would 
cause a reasonable person to question the officer’s or 
employee’s impartiality in the matter affecting the 
donor. Violations of this subdivision shall not be subject 
to criminal law penalties; or

9. Accept gifts from sources on a basis so frequent as 
to raise an appearance of the use of his public office for 
private gain. Violations of this subdivision shall not be 
subject to criminal law penalties.

§ 2.2-3104. Prohibited conduct for certain 
officers and employees of state government  - 
Omitted

§ 2.2-3104.01. Prohibited conduct; bids 
or proposals under the Virginia Public 
Procurement Act, Public-Private Transportation 
Act, and Public-Private Education Facilities and 
Infrastructure Act - Omitted

§ 2.2-3104.02. Prohibited conduct for 
constitutional officers

 In addition to the prohibitions contained in § 2.2-
3103, no constitutional officer shall, during the one 
year after the termination of his public service, act in 
a representative capacity on behalf of any person or 
group, for compensation, on any matter before the 
agency of which he was an officer.

The provisions of this section shall not apply to any 
attorney for the Commonwealth.
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Any person subject to the provisions of this section 
may apply to the attorney for the Commonwealth for 
the jurisdiction where such person was elected as pro-
vided in § 2.2-3126, for an advisory opinion as to the 
application of the restriction imposed by this section on 
any post-public employment position or opportunity.

§ 2.2-3104.1. Exclusion of certain awards from 
scope of chapter

The provisions of this chapter shall not be con-
strued to prohibit or apply to the acceptance by (i) any 
employee of a local government, or (ii) a teacher or 
other employee of a local school board of an award or 
payment in honor of meritorious or exceptional services 
performed by the teacher or employee and made by 
an organization exempt from federal income taxation 
pursuant to the provisions of Section 501(c)(3) of the 
Internal Revenue Code.

§ 2.2-3104.2. Ordinance regulating receipt     
of gifts

 The governing body of any county, city, or town 
may adopt an ordinance setting a monetary limit on 
the acceptance of any gift by the officers, appointees or 
employees of the county, city or town and requiring the 
disclosure by such officers, appointees or employees of 
the receipt of any gift.

Article 3. Prohibited Conduct 
Relating to Contracts

§ 2.2-3105. Application
 This article proscribes certain conduct relating 

to contracts by state and local government officers 
and employees. The provisions of this article shall be 
supplemented but not superseded by the provisions on 
ethics in public contracting in Article 6 (§ 2.2-4367 et 
seq.) of Chapter 43 of this title.

§ 2.2-3106. Prohibited contracts by officers 
and employees of state government and 
Eastern Virginia Medical School - Omitted

§ 2.2-3107. Prohibited contracts by members of 
county boards of supervisors, city councils and 
town councils

A. No person elected or appointed as a member of 
the governing body of a county, city or town shall have 

a personal interest in (i) any contract with his govern-
ing body, or (ii) any contract with any governmental 
agency that is a component part of his local govern-
ment and which is subject to the ultimate control of the 
governing body of which he is a member, or (iii) any 
contract other than a contract of employment with any 
other governmental agency if such person’s governing 
body appoints a majority of the members of the govern-
ing body of the second governmental agency.

B. The provisions of this section shall not apply to:

1. A member’s personal interest in a contract of 
employment provided (i) the officer or employee 
was employed by the governmental agency prior 
to July 1, 1983, in accordance with the provisions 
of the former Conflict of Interests Act, Chapter 
22 (§ 2.1-347 et seq.) of Title 2.1 as it existed on 
June 30, 1983, or (ii) the employment first began 
prior to the member becoming a member of the 
governing body;

2. Contracts for the sale by a governmental agency 
of services or goods at uniform prices available to 
the public; or

3. A contract awarded to a member of a govern-
ing body as a result of competitive sealed bid-
ding where the governing body has established a 
need for the same or substantially similar goods 
through purchases prior to the election or ap-
pointment of the member to serve on the govern-
ing body. However, the member shall have no in-
volvement in the preparation of the specifications 
for such contract, and the remaining members of 
the governing body, by written resolution, shall 
state that it is in the public interest for the member 
to bid on such contract.

§ 2.2-3108. Prohibited contracts                   
by members of school boards

A. No person elected or appointed as a member of 
a local school board shall have a personal interest in (i) 
any contract with his school board or (ii) any contract 
with any governmental agency that is subject to the 
ultimate control of the school board of which he is a 
member.

B. The provisions of this section shall not apply to:

1. A member’s personal interest in a contract of 
employment provided the employment first began 
prior to the member becoming a member of the 
school board;
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2. Contracts for the sale by a governmental agency 
of services or goods at uniform prices available to 
the public; or

3. A contract awarded to a member of a school 
board as a result of competitive sealed bidding 
where the school board has established a need for 
the same or substantially similar goods through 
purchases prior to the election or appointment of 
the member to serve on the school board. How-
ever, the member shall have no involvement in the 
preparation of the specifications for such contract, 
and the remaining members of the school board, 
by written resolution, shall state that it is in the 
public interest for the member to bid on such 
contract.

§ 2.2-3109. Prohibited contracts by other 
officers and employees of local governmental 
agencies

A. No other officer or employee of any governmen-
tal agency of local government shall have a personal 
interest in a contract with the agency of which he is 
an officer or employee other than his own contract of 
employment.

B. No officer or employee of any governmental 
agency of local government shall have a personal inter-
est in a contract with any other governmental agency 
that is a component of the government of his county, 
city or town unless such contract is (i) awarded as a 
result of competitive sealed bidding or competitive 
negotiation as defined in § 2.2-4301 or is awarded as a 
result of a procedure embodying competitive principles 
as authorized by subdivisions A 10 or A 11 of § 2.2-
4343 or (ii) is awarded after a finding, in writing, by the 
administrative head of the governmental agency that 
competitive bidding or negotiation is contrary to the 
best interest of the public.

C. The provisions of this section shall not apply to:

1. An employee’s personal interest in additional 
contracts for goods or services, or contracts of 
employment with his own governmental agency 
that accrue to him because of a member of his 
immediate family, provided the employee does 
not exercise any control over (i) the employment 
or the employment activities of the member of his 
immediate family and (ii) the employee is not in a 
position to influence those activities or the award 
of the contract for goods or services;

2. An off﻿icer’s or employee’s personal interest in a 
contract of employment with any other govern-
mental agency that is a component part of the 
government of his county, city or town;

3. Contracts for the sale by a governmental agency 
of services or goods at uniform prices available to 
the general public;

4. Members of local governing bodies who are sub-
ject to § 2.2-3107;

5. Members of local school boards who are subject 
to § 2.2-3108; or

6. Any ownership or financial interest of members 
of the governing body, administrators, and other 
personnel serving in a public charter school in 
renovating, lending, granting, or leasing pub-
lic charter school facilities, as the case may be, 
provided such interest has been disclosed in the 
public charter school application as required by § 
22.1-212.8.

§ 2.2-3110. Further exceptions

A. The provisions of Article 3 (§ 2.2-3106 et seq.) of 
this chapter shall not apply to:

1. The sale, lease or exchange of real property be-
tween an officer or employee and a governmental 
agency, provided the officer or employee does not 
participate in any way as such officer or employee 
in such sale, lease or exchange, and this fact is set 
forth as a matter of public record by the govern-
ing body of the governmental agency or by the 
administrative head thereof;

2. The publication of official notices;

3. Contracts between the government or school 
board of a town or city with a population of less 
than 10,000 and an officer or employee of that 
town or city government or school board when 
the total of such contracts between the town or 
city government or school board and the officer 
or employee of that town or city government or 
school board or a business controlled by him does 
not exceed $10,000 per year or such amount ex-
ceeds $10,000 and is less than $25,000 but results 
from contracts arising from awards made on a 
sealed bid basis, and such officer or employee has 
made disclosure as provided for in § 2.2-3115;

4. An officer or employee whose sole personal inter-
est in a contract with the governmental agency 
is by reason of income from the contracting firm 
or governmental agency in excess of $10,000 per 
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year, provided the officer or employee or a mem-
ber of his immediate family does not participate 
and has no authority to participate in the pro-
curement or letting of such contract on behalf of 
the contracting firm and the officer or employee 
either does not have authority to participate in the 
procurement or letting of the contract on behalf 
of his governmental agency or he disqualifies 
himself as a matter of public record and does not 
participate on behalf of his governmental agency 
in negotiating the contract or in approving the 
contract;

5. When the governmental agency is a public insti-
tution of higher education, an officer or employee 
whose personal interest in a contract with the 
institution is by reason of an ownership in the 
contracting firm in excess of three percent of 
the contracting firm’s equity or such ownership 
interest and income from the contracting firm 
is in excess of $10,000 per year, provided that (i) 
the officer or employee’s ownership interest, or 
ownership and income interest, and that of any 
immediate family member in the contracting firm 
is disclosed in writing to the president of the insti-
tution, which writing certifies that the officer or 
employee has not and will not participate in the 
contract negotiations on behalf of the contract-
ing firm or the institution, (ii) the president of the 
institution makes a written finding as a matter of 
public record that the contract is in the best inter-
ests of the institution, (iii) the officer or employee 
either does not have authority to participate in the 
procurement or letting of the contract on behalf of 
the institution or disqualifies himself as a matter 
of public record, and (iv) does not participate on 
behalf of the institution in negotiating the con-
tract or approving the contract;

6. Except when the governmental agency is the Vir-
ginia Retirement System, contracts between an 
officer’s or employee’s governmental agency and 
a public service corporation, financial institution, 
or company furnishing public utilities in which 
the officer or employee has a personal interest, 
provided the officer or employee disqualifies 
himself as a matter of public record and does not 
participate on behalf of his governmental agency 
in negotiating the contract or in approving the 
contract;

7. Contracts for the purchase of goods or services 
when the contract does not exceed $500;

8. Grants or other payment under any program 
wherein uniform rates for, or the amounts paid to, 
all qualified applicants are established solely by 
the administering governmental agency; or

9. An officer or employee whose sole personal 
interest in a contract with his own governmental 
agency is by reason of his marriage to his spouse 
who is employed by the same agency, if the spouse 
was employed by such agency for five or more 
years prior to marrying such officer or employee.

B. Neither the provisions of this chapter nor, unless 
expressly provided otherwise, any amendments thereto 
shall apply to those employment contracts or renewals 
thereof or to any other contracts entered into prior to 
August 1, 1987, which were in compliance with either 
the former Virginia Conflict of Interests Act, Chapter 
22 (§ 2.1-347 et seq.) or the former Comprehensive 
Conflict of Interests Act, Chapter 40 (§ 2.1-599 et seq.) 
of Title 2.1 at the time of their formation and thereaf-
ter. Those contracts shall continue to be governed by 
the provisions of the appropriate prior Act. Notwith-
standing the provisions of subdivision (f ) (4) of § 2.1-348 
of Title 2.1 in effect prior to July 1, 1983, the employ-
ment by the same governmental agency of an officer 
or employee and spouse or any other relative residing 
in the same household shall not be deemed to create 
a material financial interest except when one of such 
persons is employed in a direct supervisory or adminis-
trative position, or both, with respect to such spouse or 
other relative residing in his household and the annual 
salary of such subordinate is $35,000 or more.

Article 4. Prohibited Conduct 
Relating to Transactions

§ 2.2-3111. Application
This article proscribes certain conduct by state and 

local government officers and employees having a per-
sonal interest in a transaction.

§ 2.2-3112. Prohibited conduct concerning 
personal interest in a transaction; exceptions

A. Each officer and employee of any state or local 
governmental or advisory agency who has a personal 
interest in a transaction:

1. Shall disqualify himself from participating in the 
transaction if (i) the transaction has application 
solely to property or a business or governmental 
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agency in which he has a personal interest or a 
business that has a parent-subsidiary or affiliated 
business entity relationship with the business in 
which he has a personal interest or (ii) he is un-
able to participate pursuant to subdivision 2, 3 
or 4. Any disqualification under the provisions 
of this subdivision shall be recorded in the public 
records of the officer’s or employee’s governmen-
tal or advisory agency. The officer or employee 
shall disclose his personal interest as required 
by subsection E of § 2.2-3114 or subsection F of § 
2.2-3115 and shall not vote or in any manner act 
on behalf of his agency in the transaction. The 
officer or employee shall be prohibited from (i) 
attending any portion of a closed meeting autho-
rized by the Virginia Freedom of Information Act 
(§ 2.2-3700 et seq.) when the matter in which he 
has a personal interest is discussed and (ii) discuss-
ing the matter in which he has a personal interest 
with other governmental officers or employees at 
any time;

2. May participate in the transaction if he is a mem-
ber of a business, profession, occupation, or group 
of three or more persons the members of which 
are affected by the transaction, and he complies 
with the declaration requirements of subsection F 
of § 2.2-3114 or subsection H of § 2.2-3115;

3. May participate in the transaction when a party 
to the transaction is a client of his firm if he does 
not personally represent or provide services to 
such client and he complies with the declaration 
requirements of subsection G of § 2.2-3114 or 
subsection I of § 2.2-3115; or

4. May participate in the transaction if it affects 
the public generally, even though his personal 
interest, as a member of the public, may also be 
affected by that transaction.

B. Disqualification under the provisions of this sec-
tion shall not prevent any employee having a personal 
interest in a transaction in which his agency is involved 
from representing himself or a member of his im-
mediate family in such transaction provided he does 
not receive compensation for such representation and 
provided he complies with the disqualification and 
relevant disclosure requirements of this chapter.

C. Notwithstanding any other provision of law, if 
disqualifications of officers or employees in accordance 
with this section leave less than the number required 
by law to act, the remaining member or members shall 
constitute a quorum for the conduct of business and 

have authority to act for the agency by majority vote, 
unless a unanimous vote of all members is required 
by law, in which case authority to act shall require 
a unanimous vote of remaining members. Notwith-
standing any provisions of this chapter to the contrary, 
members of a local governing body whose sole interest 
in any proposed sale, contract of sale, exchange, lease 
or conveyance is by virtue of their employment by a 
business involved in a proposed sale, contract of sale, 
exchange, lease or conveyance, and where such mem-
ber’s or members’ vote is essential to a constitutional 
majority required pursuant to Article VII, Section 9 
of the Constitution of Virginia and § 15.2-2100, such 
member or members of the local governing body may 
vote and participate in the deliberations of the govern-
ing body concerning whether to approve, enter into or 
execute such sale, contract of sale, exchange, lease or 
conveyance. Official action taken under circumstances 
that violate this section may be rescinded by the agency 
on such terms as the interests of the agency and inno-
cent third parties require.

D. The provisions of subsection A shall not prevent 
an officer or employee from participating in a transac-
tion merely because such officer or employee is a party 
in a legal proceeding of a civil nature concerning such 
transaction.

E. The provisions of subsection A shall not pre-
vent an employee from participating in a transaction 
regarding textbooks or other educational material for 
students at state institutions of higher education, when 
those textbooks or materials have been authored or 
otherwise created by the employee.

Article 5. Disclosure Statements 
Required to Be Filed
§ 2.2-3113. Application

This article requires disclosure of certain personal 
and financial interests by state and local government 
officers and employees.

§ 2.2-3114. Disclosure by state officers and 
employees - Omitted

§ 2.2-3114.1. Filings of statements of 
economic interests by General Assembly 
members - Omitted
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§ 2.2-3115. Disclosure by local government 
officers and employees

A. The members of every governing body and 
school board of each county and city and of towns with 
populations in excess of 3,500 shall file, as a condition 
to assuming office or employment, a disclosure state-
ment of their personal interests and other information 
as is specified on the form set forth in § 2.2-3117 and 
thereafter shall file such a statement annually on or 
before January 15.

The members of the governing body of any author-
ity established in any county or city, or part or combi-
nation thereof, and having the power to issue bonds or 
expend funds in excess of $10,000 in any fiscal year, 
shall file, as a condition to assuming office, a disclosure 
statement of their personal interests and other informa-
tion as is specified on the form set forth in § 2.2-3118 
and thereafter shall file such a statement annually on 
or before January 15, unless the governing body of the 
jurisdiction that appoints the members requires that 
the members file the form set forth in § 2.2-3117.

Persons occupying such positions of trust appointed 
by governing bodies and persons occupying such posi-
tions of employment with governing bodies as may be 
designated to file by ordinance of the governing body 
shall file, as a condition to assuming office or employ-
ment, a disclosure statement of their personal interests 
and other information as is specified on the form set 
forth in § 2.2-3117 and thereafter shall file such a state-
ment annually on or before January 15.

Persons occupying such positions of trust appointed 
by school boards and persons occupying such positions 
of employment with school boards as may be designat-
ed to file by an adopted policy of the school board shall 
file, as a condition to assuming office or employment, 
a disclosure statement of their personal interests and 
other information as is specified on the form set forth 
in § 2.2-3117 and thereafter shall file such a statement 
annually on or before January 15.

B. Nonsalaried citizen members of local boards, 
commissions and councils as may be designated by the 
governing body shall file, as a condition to assuming 
office, a disclosure form of their personal interests and 
such other information as is specified on the form set 
forth in § 2.2-3118 and thereafter shall file such form 
annually on or before January 15.

C. No person shall be mandated to file any disclo-
sure not otherwise required by this article.

D. The disclosure forms required by subsections A 

and B shall be provided by the Secretary of the Com-
monwealth to the clerks of the governing bodies and 
school boards not later than November 30 of each year, 
and the clerks of the governing body and school board 
shall distribute the forms to designated individuals no 
later than December 10 of each year. Forms shall be 
filed and maintained as public records for five years in 
the office of the clerk of the respective governing body 
or school board. Forms filed by members of governing 
bodies of authorities shall be filed and maintained as 
public records for five years in the office of the clerk of 
the governing body of the county or city.

E. Candidates for membership in the governing 
body or school board of any county, city or town with a 
population of more than 3,500 persons shall file a dis-
closure statement of their personal interests as required 
by § 24.2-502.

F. Any officer or employee of local government 
who has a personal interest in any transaction before 
the governmental or advisory agency of which he is 
an officer or employee and who is disqualified from 
participating in that transaction pursuant to subdivi-
sion A 1 of § 2.2-3112 or otherwise elects to disqualify 
himself, shall forthwith make disclosure of the exis-
tence of his interest, including the full name and ad-
dress of the business and the address or parcel number 
for the real estate if the interest involves a business or 
real estate, and his disclosure shall be reflected in the 
public records of the agency for five years in the office 
of the administrative head of the officer’s or employee’s 
governmental or advisory agency.

G. In addition to any disclosure required by sub-
sections A and B, in each county and city and in 
towns with populations in excess of 3,500, members of 
planning commissions, boards of zoning appeals, real 
estate assessors, and all county, city and town manag-
ers or executive officers shall make annual disclosures 
of all their interests in real estate located in the county, 
city or town in which they are elected, appointed, or 
employed. Such disclosure shall include any business 
in which such persons own an interest, or from which 
income is received, if the primary purpose of the busi-
ness is to own, develop or derive compensation through 
the sale, exchange or development of real estate in the 
county, city or town. Such disclosure shall be filed as 
a condition to assuming office or employment, and 
thereafter shall be filed annually with the clerk of the 
governing body of such county, city or town on or 
before January 15. Such disclosures shall be filed and 
maintained as public records for five years. Forms for 
the filing of such reports shall be prepared and distrib-
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uted by the Secretary of the Commonwealth to the 
clerk of each governing body.

H. An officer or employee of local government who 
is required to declare his interest pursuant to subdi-
vision A 2 of § 2.2-3112 shall declare his interest by 
stating (i) the transaction involved, (ii) the nature of 
the officer’s or employee’s personal interest affected by 
the transaction, (iii) that he is a member of a business, 
profession, occupation, or group the members of which 
are affected by the transaction, and (iv) that he is able 
to participate in the transaction fairly, objectively, and 
in the public interest. The officer or employee shall 
either make his declaration orally to be recorded in 
written minutes of his agency or file a signed written 
declaration with the clerk or administrative head of 
his governmental or advisory agency, as appropriate, 
who shall, in either case, retain and make available for 
public inspection such declaration for a period of five 
years from the date of recording or receipt. If reason-
able time is not available to comply with the provisions 
of this subsection prior to participation in the transac-
tion, the officer or employee shall prepare and file the 
required declaration by the end of the next business 
day. The officer or employee shall also orally disclose 
the existence of the interest during each meeting of the 
governmental or advisory agency at which the transac-
tion is discussed and such disclosure shall be recorded 
in the minutes of the meeting.

I. An officer or employee of local government who is 
required to declare his interest pursuant to subdivision 
A 3 of § 2.2-3112, shall declare his interest by stat-
ing (i) the transaction involved, (ii) that a party to the 
transaction is a client of his firm, (iii) that he does not 
personally represent or provide services to the client, 
and (iv) that he is able to participate in the transaction 
fairly, objectively, and in the public interest. The officer 
or employee shall either make his declaration orally to 
be recorded in written minutes for his agency or file a 
signed written declaration with the clerk or administra-
tive head of his governmental or advisory agency, as 
appropriate, who shall, in either case, retain and make 
available for public inspection such declaration for a 
period of five years from the date of recording or re-
ceipt. If reasonable time is not available to comply with 
the provisions of this subsection prior to participation 
in the transaction, the officer or employee shall prepare 
and file the required declaration by the end of the next 
business day.

§ 2.2-3116. Disclosure by certain constitutional 
officers

For the purposes of this chapter, holders of the consti-
tutional offices of treasurer, sheriff, attorney for the Com-
monwealth, clerk of the circuit court and commissioner of 
the revenue of each county and city, shall be deemed to be 
local officers and shall be required to file the Statement of 
Economic Interests set forth in § 2.2-3117. These officers 
shall file statements pursuant to § 2.2-3115 and candidates 
shall file statements as required by § 24.2-502. 

§ 2.2-3117. Disclosure form – Omitted
See section IV Disclosures

§ 2.2-3118. Disclosure form; certain citizen 
members
See section IV Disclosures

§ 2.2-3118.1. Special provisions for individuals 
serving in or seeking multiple positions or 
offices; reappointees

A. The filing of a single current statement of eco-
nomic interests by a state officer or employee required 
to file the form prescribed in § 2.2-3117 shall suffice for 
the purposes of this chapter as filing for all state posi-
tions or offices held or sought by such individual during 
a single reporting period. The filing of a single current 
financial disclosure statement by a state officer or em-
ployee required to file the form prescribed in § 2.2-3118 
shall suffice for the purposes of this chapter as filing for 
all state positions or offices held or sought by such in-
dividual and requiring the filing of the § 2.2-3118 form 
during a single reporting period.

B. Any individual who has met the requirement 
for annually filing a statement provided in § 2.2-3117 
or 2.2-3118 shall not be required to file an additional 
statement upon such individual’s reappointment to the 
same office or position for which he is required to file, 
provided such reappointment occurs within 12 months 
after the annual filing.

Article 6. School Boards and 
Employees of School Boards

§ 2.2-3119. Additional provisions applicable to 
school boards and employees of school boards; 
exceptions
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A. Notwithstanding any other provision of this 
chapter, it shall be unlawful for the school board of any 
county or city or of any town constituting a separate 
school division to employ or pay any teacher or other 
school board employee from the public funds, fed-
eral, state or local, or for a division superintendent to 
recommend to the school board the employment of any 
teacher or other employee, if the teacher or other em-
ployee is the father, mother, brother, sister, spouse, son, 
daughter, son-in-law, daughter-in-law, sister-in-law or 
brother-in-law of the superintendent, or of any member 
of the school board.

This section shall apply to any person employed 
by any school board in the operation of the public free 
school system, adult education programs or any other 
program maintained and operated by a local county, 
city or town school board.

B. This section shall not be construed to prohibit 
the employment, promotion, or transfer within a school 
division of any person within a relationship described 
in subsection A when such person:

1. Has been employed pursuant to a written con-
tract with a school board or employed as a sub-
stitute teacher or teacher’s aide by a school board 
prior to the taking of office of any member of such 
board or division superintendent of schools; or

2. Has been employed pursuant to a written con-
tract with a school board or employed as a sub-
stitute teacher or teacher’s aide by a school board 
prior to the inception of such relationship; or

3. Was employed by a school board at any time 
prior to June 10, 1994, and had been employed 
at any time as a teacher or other employee of any 
Virginia school board prior to the taking of office 
of any member of such school board or division 
superintendent of schools.

C. A person employed as a substitute teacher may 
not be employed to any greater extent than he was 
employed by the school board in the last full school 
year prior to the taking of office of such board member 
or division superintendent or to the inception of such 
relationship. The exceptions in subdivisions B 1, B 2, 
and B 3 shall apply only if the prior employment has 
been in the same school divisions where the employee 
and the superintendent or school board member now 
seek to serve simultaneously.

D. If any member of the school board or any divi-
sion superintendent knowingly violates these provisions, 
he shall be personally liable to refund to the local trea-
sury any amounts paid in violation of this law, and the 

funds shall be recovered from the individual by action 
or suit in the name of the Commonwealth on the peti-
tion of the attorney for the Commonwealth. Recovered 
funds shall be paid into the local treasury for the use of 
the public schools.

E. The provisions of this section shall not apply to 
employment by a school district located in Planning 
Districts 3, 11, 12, and 13 of the father, mother, brother, 
sister, spouse, son, daughter, son-in-law, daughter-in-
law, sister-in-law, or brother-in-law of any member of 
the school board provided (i) the member certifies that 
he had no involvement with the hiring decision and (ii) 
the superintendent certifies to the remaining members 
of the governing body in writing that the employment 
is based upon merit and fitness and the competitive 
rating of the qualifications of the individual and that 
no member of the board had any involvement with the 
hiring decision.

Article 7. Penalties and Remedies

§ 2.2-3120. Knowing violation of chapter a 
misdemeanor

Any person who knowingly violates any of the 
provisions of Articles 2 through 6 (§§ 2.2-3102 through 
2.2-3119) of this chapter shall be guilty of a Class 1 mis-
demeanor, except that any member of a local governing 
body who knowingly violates subsection A of § 2.2-3112 
or subsection D or F of § 2.2-3115 shall be guilty of a 
Class 3 misdemeanor. A knowing violation under this 
section is one in which the person engages in conduct, 
performs an act or refuses to perform an act when he 
knows that the conduct is prohibited or required by this 
chapter.

§ 2.2-3121. Advisory opinions

A. A state officer or employee shall not be pros-
ecuted for a knowing violation of this chapter if the 
alleged violation resulted from his good faith reliance 
on a written opinion of the Attorney General made in 
response to his written request for such opinion and the 
opinion was made after a full disclosure of the facts.

B. A local officer or employee shall not be prosecut-
ed for a knowing violation of this chapter if the alleged 
violation resulted from his good faith reliance on a 
written opinion of the attorney for the Commonwealth 
made in response to his written request for such opin-
ion and the opinion was made after a full disclosure of 
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the facts. The written opinion shall be a public record 
and shall be released upon request.

C. If any officer or employee serving at the local 
level of government is charged with a knowing viola-
tion of this chapter, and the alleged violation resulted 
from his reliance upon a written opinion of his city, 
county or town attorney, made after a full disclosure of 
the facts, that such action was not in violation of this 
chapter, then the officer or employee shall have the 
right to introduce a copy of the opinion at his trial as 
evidence that he did not knowingly violate this chapter.

§ 2.2-3122. Knowing violation of chapter 
constitutes malfeasance in office or 
employment

Any person who knowingly violates any of the 
provisions of this chapter shall be guilty of malfeasance 
in office or employment. Upon conviction thereof, the 
judge or jury trying the case, in addition to any other 
fine or penalty provided by law, may order the forfei-
ture of such office or employment.

§ 2.2-3123. Invalidation of contract; rescission 
of sales

A. Any contract made in violation of § 2.2-3103 or 
§§ 2.2-3106 through 2.2-3109 may be declared void 
and may be rescinded by the governing body of the 
contracting or selling governmental agency within five 
years of the date of such contract. In cases in which the 
contract is invalidated, the contractor shall retain or 
receive only the reasonable value, with no increment 
for profit or commission, of the property or services 
furnished prior to the date of receiving notice that the 
contract has been voided. In cases of recision of a con-
tract of sale, any refund or restitution shall be made to 
the contracting or selling governmental agency.

B. Any purchase by an officer or employee made 
in violation of § 2.2-3103 or §§ 2.2-3106 through 2.2-
3109 may be rescinded by the governing body of the 
contracting or selling governmental agency within five 
years of the date of such purchase.

§ 2.2-3124. Civil penalty from violation of this 
chapter

In addition to any other fine or penalty provided by 
law, an officer or employee who knowingly violates any 
provision of §§ 2.2-3103 through 2.2-3112 shall be sub-

ject to a civil penalty in an amount equal to the amount 
of money or thing of value received as a result of such 
violation. If the thing of value received by the officer or 
employee in violation of §§ 2.2-3103 through 2.2-3112 
increases in value between the time of the violation and 
the time of discovery of the violation, the greater value 
shall determine the amount of the civil penalty. Fur-
ther, all money or other things of value received as a 
result of such violation shall be forfeited in accordance 
with the provisions of § 19.2-386.33.

§ 2.2-3125. Limitation of actions

The statute of limitations for the criminal prosecu-
tion of a person for violation of any provision of this 
chapter shall be one year from the time the Attorney 
General, if the violation is by a state officer or em-
ployee, or the attorney for the Commonwealth, if the 
violation is by a local officer or employee, has actual 
knowledge of the violation or five years from the date of 
the violation, whichever event occurs first. Any pros-
ecution for malfeasance in office shall be governed by 
the statute of limitations provided by law.

§ 2.2-3126. Enforcement

A. The provisions of this chapter relating to an offi-
cer or employee serving at the state level of government 
shall be enforced by the Attorney General.

In addition to any other powers and duties pre-
scribed by law, the Attorney General shall have the 
following powers and duties within the area for which 
he is responsible under this section:

1. He shall advise the agencies of state government 
and officers and employees serving at the state 
level of government on appropriate procedures for 
complying with the requirements of this chapter. 
He may review any disclosure statements, without 
notice to the affected person, for the purpose of 
determining satisfactory compliance, and shall 
investigate matters that come to his attention re-
flecting possible violations of the provisions of this 
chapter by officers and employees serving at the 
state level of government;

2. If he determines that there is a reasonable basis 
to conclude that any officer or employee serving 
at the state level of government has knowingly 
violated any provision of this chapter, he shall 
designate an attorney for the Commonwealth who 
shall have complete and independent discretion in 
the prosecution of such officer or employee;
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3. He shall render advisory opinions to any state of-
ficer or employee who seeks advice as to whether 
the facts in a particular case would constitute a 
violation of the provisions of this chapter. He shall 
determine which opinions or portions thereof are 
of general interest to the public and may, from 
time to time, be published.

Irrespective of whether an opinion of the At-
torney General has been requested and rendered, 
any person has the right to seek a declaratory 
judgment or other judicial relief as provided by 
law.

B. The provisions of this chapter relating to an 
officer or employee serving at the local level of govern-
ment shall be enforced by the attorney for the Com-
monwealth within the political subdivision for which he 
is elected.

Each attorney for the Commonwealth shall be 
responsible for prosecuting violations by an officer or 
employee serving at the local level of government and, 
if the Attorney General designates such attorney for the 
Commonwealth, violations by an officer or employee 
serving at the state level of government. In the event 
the violation by an officer or employee serving at the 
local level of government involves more than one lo-
cal jurisdiction, the Attorney General shall designate 
which of the attorneys for the Commonwealth of the 
involved local jurisdictions shall enforce the provisions 
of this chapter with regard to such violation.

Each attorney for the Commonwealth shall estab-
lish an appropriate written procedure for implement-
ing the disclosure requirements of local officers and 
employees of his county, city or town, and for other po-
litical subdivisions, whose principal offices are located 
within the jurisdiction served by such attorney for the 
Commonwealth. The attorney for the Commonwealth 
shall provide a copy of this act to all local officers and 
employees in the jurisdiction served by such attorney 
who are required to file a disclosure statement pursuant 
to Article 5 (§ 2.2-3113 et seq.) of this chapter. Failure to 
receive a copy of the act shall not be a defense to such 
officers and employees if they are prosecuted for viola-
tions of the act.

Each attorney for the Commonwealth shall render 
advisory opinions as to whether the facts in a particular 
case would constitute a violation of the provisions of 
this chapter to the governing body and any local officer 
or employee in his jurisdiction and to political subdi-
visions other than a county, city or town, including 

regional political subdivisions whose principal offices 
are located within the jurisdiction served by such at-
torney for the Commonwealth. If the advisory opinion 
is written, then such written opinion shall be a public 
record and shall be released upon request. In case the 
opinion given by the attorney for the Commonwealth 
indicates that the facts would constitute a violation, the 
officer or employee affected thereby may request that 
the Attorney General review the opinion. A conflicting 
opinion by the Attorney General shall act to revoke the 
opinion of the attorney for the Commonwealth. The 
Attorney General shall determine which of his review-
ing opinions or portions thereof are of general interest 
to the public and may, from time to time, be published.

Irrespective of whether an opinion of the attorney 
for the Commonwealth or the Attorney General has 
been requested and rendered, any person has the right 
to seek a declaratory judgment or other judicial relief as 
provided by law.

§ 2.2-3127. Venue

Any prosecution for a violation involving an of-
ficer serving at the state level of government shall be 
brought in the Circuit Court of the City of Richmond. 
Any prosecution for a violation involving an employee 
serving at the state level of government shall be within 
the jurisdiction in which the employee has his principal 
place of state employment.

Any proceeding provided in this chapter shall be 
brought in a court of competent jurisdiction within the 
county or city in which the violation occurs if the viola-
tion involves an officer or employee serving at the local 
level of government. 

Article 8. Orientation for State 
Filers  - Omitted

§ 2.2-3128. Semiannual orientation course  - 
Omitted

§ 2.2-3129. Records of attendance -
Omitted

§ 2.2-3130. Attendance requirements  - 
Omitted

§ 2.2-3131. Exemptions - Omitted
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Virginia Public Records Act 
Requirements:
By Jeffrey S. Gore and Roger C. Wiley

Hefty & Wiley PC

Local government officials generally are not 
enthusiastic about the Virginia Public Records Act (the 
“Act”).  Many elected officials are only vaguely aware 
that the Act exists.  Managers and agency heads are 
likely to view it as just another nuisance requirement 
imposed by the state or even as an example of that 
most despised species --an unfunded mandate.  Other 
local officials may be puzzled about how to handle 
the masses of paper that clutter their offices or the 
electronic messages and documents that fill up their 
email inboxes and hard drives.

All of those reactions are predictable and sometimes 
they may seem valid.  Certainly the state is not sending 
localities money to spend on records management.  
Most of the Act’s requirements, however, merely 
reflect what would be viewed as good business and 
management practice.  No organization can really 
operate efficiently if it can’t determine what it did last 
month, last year, or 10 years ago. 

Dependence on one’s own memory of past events 
can be very risky, and although most organizations 
have a few long-serving individuals who provide 
“institutional memory,’’ all of them move on eventually.  
Keeping records and maintaining them in an accessible 
manner is vital not only for those who come along later, 
but for our own daily performance. 

Having an effective system for keeping the records 
that are important and getting rid of those that are 
no longer needed, to make room for new ones, is 
just common sense.  Still, it is easy to neglect records 
management.  Getting today’s work done can always 
claim priority over organizing and storing records of 
yesterday’s work.  Some of us are instinctively good at 
file maintenance while others need to be prodded.

The more positive way to view the Public Records 
Act is that, by imposing some legal requirements, it 
forces us to think about records management and assign 
it as a specific task to someone in our organization.  The 
Act’s legal mandate also gives officials a justification for 
budgeting and spending the resources necessary to make 

a records management system function properly. 

We hope that this handbook will give local govern-
ment officials a basic understanding of the Virginia 
Public Records Act and how to comply with it.  In its 
opening section you will find a discussion of the Act’s 
basic requirements, presented in question and answer 
format, followed by several appendices that contain 
additional detailed information, as shown in the Table 
of Contents.

What is the purpose                                      
of the Virginia Public Records Act?

Virginia Public Records Act (the “Act”) is found 
in Chapter 7 of Title 42.1 of the Code of Virginia, the 
Title dealing with “Libraries.”  It is located in that 
part of the Code because the Library of Virginia is 
the state agency designated to administer the Act and 
issue regulations to implement it. The Act establishes 
the basic rules and authorizes the Library to issue more 
detailed regulations specifying how state and local 
public agencies, officials and employees handle “public 
records.”  This includes determining exactly what 
constitutes a public record, how and long to maintain 
that public record, and when and how to eventually 
dispose of it – all of which the Act describes as the 
“lifecycle” of the public record.

What is a public record?
As defined in the Act, a public record is any 

recorded information possessed by a public agency, 
public official or public employee that documents a 
transaction or activity by or with any such agency, 
official or employee. The recorded information is a 
public record if it is produced, collected, received or 
retained in connection with the transaction of public 
business, regardless of its physical form.  The medium 
(paper, film, magnetic or electronic file, etc.) on which 
the information is recorded has no bearing on whether it 
is a public record. 
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What local agencies officials are covered by 
the Act’s requirements?  Does it also apply to 
elected constitutional officers? 

The Act applies to all departments, divisions, 
boards, commissions and authorities of a locality or in 
which a locality participates to conduct public business. 

Officers and employees of these various local 
agencies have a responsibility to comply the Act’s 
requirements for the records they create or receive.

Elected city and county constitutional officers and the 
staffs and records of their offices are specifically included 
in the definitions of covered officials and agencies.

What about members                                     
of a local governing body?

Members of a city or town council, or county board 
of supervisors, regardless of their terms or compensation, 
are officers of the locality and are thus subject to the 
Act’s requirement.  In the past, many of them have 
not treated their individual correspondence and other 
records about public business, kept at home or in their 
private places of employment, as public records.

Legally, however, the Act does apply to these records.  
In recent years, as requests for disclosure of members’ 
individual records under the Virginia Freedom of 
Information Act have become more common, clerks of 
governing bodies and local government managers and 
attorneys have begun assisting their governing bodies in 
establishing better systems to maintain these records and 
comply with the Act. 

What are the primary responsibilities of local 
governments under the Act?

• Tell governing body members                      
to read the Act.

Every person elected, re-elected, appointed, or 
reappointed to the governing body of any locality 
or other local public body subject to the Act 
must be provided a copy of the Act within two 
weeks of election, re-election, appointment or 
reappointment.  The Act assigns responsibility for 
doing this to the public body’s chief administrator, 
agency head or legal counsel, but in practice 
the duty may be delegated to someone else, such 
as the clerk of the public body.  The Act also 
requires members of the public body to read and 
become familiar with the Act after they receive it.  
Appendix A in this handbook is a copy of the Act 
with amendments through July 1, 2008, to be used 
for this purpose.

• Designate a local public records officer.
Every locality is required to designate at least 
one records officer to serve as a liaison to the 
Library of Virginia, and to implement and 
oversee a records management program, and 
coordinate the disposition, including destruction, 
of obsolete records.  Local records officers can be 
designated either by the governing body of the 
locality or agency or by its chief administrative 
officer.  The locality must give the Library contact 
information for its designated public records 
officers and update that information as it changes.  
Larger localities and organizations may decide to 
designate more than one records officer, with some 
having responsibility for the records of only a single 
department, but all public records in the locality 
must have someone designated to be responsible for 
them. The Library conducts training programs for 
local records officers to help them understand and 
comply with the requirements of the Act. 

• Establish a local records management and 
retention program

The Act requires every locality and local agency 
to “ensure that its public records are preserved, 
maintained, and accessible throughout their 
lifecycle.”  Appendix B is a model ordinance 
prepared by the Library of Virginia for localities 
to use in establishing a records management 
program and designating a local public records 
officer. The Library has also  published a very 
good technical manual for the establishment of a 
records management program, which along with 
much other useful information, is available on the 
public records section of the Library’s website: 
http://www.lva.virginia.gov/agencies/records/.

What are some duties                                    
of a records retention officer? 

The primary duties are to be certain that the 
departments or agencies for which the officer is 
responsible keep their records for the required length 
of time, maintain them in an accessible manner, and 
destroy them when it is time to do so. 

What does “accessible throughout their 
lifecycle” mean?

How many of us have a box or drawer in our office 
full of five floppy disks or 3.5 inch diskettes, but no 
longer have a drive on our desktop computer with 
which to read them?  One of the jobs of the records 

http://http://www.lva.virginia.gov/agencies/records/
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retention officer is to make sure that records aren’t 
made inaccessible in that way.  Records must be 
maintained in a form that can be viewed or read for 
as long as those records are required to be kept.  For 
paper records that is generally not a problem, except 
for very old records that must be kept permanently. 
These may require photographing, copying or 
scanning to preserve their contents.  For records stored 
in other media, the Act requires that they be converted 
or migrated to new media as technologies become 
obsolete, “as often as necessary so that information 
is no lost due to hardware, software, or media 
obsolescence or deterioration.”  

How long do records have to be kept?
The length of time varies depending on the type 

of record.  As authorized by the Act, the Library 
of Virginia has established retention schedules for 
various categories of state and local government 
records.  Some types of records must be maintained 
permanently.  For certain types of permanent records 
that are considered essential, copies must also be made 
and sent to the Library for storage, so they can be 
recovered in case the originals are destroyed by fire, 
flood or other catastrophe.  Other types of records must 
be kept only a few years and then destroyed. Appendix 
C of this handbook contains more detailed information 
about the schedules that apply to local government 
records.  All the schedules are also available online:                      
www.lva.virginia.gov/agencies/records/sched_local/
index.htm.

Are we really obligated to destroy               
some older records?  Why?

Yes, the Act requires destruction of public records 
“in a timely manner” once their designated retention 
period has expired.  The Library’s website has more 
guidance –  www.lva.virginia.gov/agencies/records/
timely.asp.

In part, this requirement is intended to make 
room for new records by getting rid of ones no longer 
needed.  The Act also says that it is state policy for 
records management to be uniform throughout the 
Commonwealth.  Requiring destruction on a regular 
schedule ensures that records of the same age and type 
will be available in all localities at any given time.  This is 
helpful to someone researching information of the same 
type in more than one locality.  Following the schedules 
for destruction of records will also be helpful in limiting 
the scope of future requests for disclosure of records 
under the Virginia Freedom of Information Act. 

What conditions must be met                   
before destroying records?

First, the designated retention schedule for the 
records must have expired.  Second, the records 
must not be the subject of any current Freedom of 
Information Act disclosure request, litigation or audit, 
or any proposed change in the retention schedules.  
Third, the locality or agency’s designated public 
records officer must have certified on a form approved 
by the Library that the records are appropriate for 
destruction. After the records are destroyed that form 
must be sent to the Library.

Can we give the records away or sell them 
instead of destroying them?

The Act requires that any records created before 
1912 be offered to the Library of Virginia before being 
destroyed.  Selling public records or giving them to 
anyone else is specifically prohibited by the Act.

 

What are the consequences if we don’t 
comply with the retention and destruction 
requirements for our records?  Are there fines 
or penalties? 

Unlike the Freedom of Information Act (FOIA), the 
Public Records does not authorize private citizens to 
sue public agencies or officials to force them to comply 
with the Act. The Librarian of Virginia is given limited 
authority to sue someone who is illegally retaining 
public records that he is not entitled to keep, such as 
an officeholder whose term has expired.  The Act 
also gives the Library the power to audit state or local 
agencies for compliance with the Act and to report 
non-compliance to the local governing body and the 
General Assembly.  Such audits are not frequent, and 
the Library has no power to impose monetary or other 
penalties for non-compliance even when revealed by 
audit. 

Why do we need to comply, then? 
The best reason for compliance is that good records 

management can make your organization more 
efficient and benefit both current and future local 
officials.  Legally, the lack of a specific penalty does not 
change your legal obligation to comply with the Act, 
and deliberately ignoring it could be cited as poor job 
performance, or even as malfeasance in an extreme case. 

The Freedom of Information Act may provide 
another reason to comply with the Public Records Act 
in some cases.  When a citizen requests access to a 

http://www.lva.virginia.gov/agencies/records/sched_local/index.htm
http://www.lva.virginia.gov/agencies/records/sched_local/index.htm
http://www.lva.virginia.gov/agencies/records/timely.asp
http://www.lva.virginia.gov/agencies/records/timely.asp
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record under FOIA, the local agency or official has an 
obligation to produce that record, unless it is covered 
by a specific statutory exemption.

If the record has been discarded or destroyed before 
the end of the retention period established by the State 
Library, the failure to comply with the Public Records 
Act may be revealed, which is embarrassing at the 
very least.  We are not aware that any court has ruled 
that failure to produce the record due to its premature 
destruction also constitutes a violation of FOIA, but 
we believe such an argument could be made.  FOIA 
violations, of course, can result in civil penalties and 
payment of the requester’s attorney fees.
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Virginia Public Records Act
Includes all amendments effective July 1, 2013

§ 42.1-76.  Legislative intent; title of chapter 
The General Assembly intends by this chapter to 

establish a single body of law applicable to all public officers 
and employees on the subject of public records management 
and preservation and to ensure that the procedures used 
to manage and preserve public records will be uniform 
throughout the Commonwealth.

This chapter may be cited as the Virginia Public 
Records Act.

§ 42.1-76.1.  Notice of Chapter 
Any person elected, reelected, appointed, or reappointed 

to the governing body of any agency subject to this 
chapter shall (i) be furnished by the agency or public 
body’s administrator or legal counsel with a copy of this 
chapter within two weeks following election, reelection, 
appointment, or reappointment and (ii) read and become 
familiar with the provisions of this chapter. 

§ 42.1-77.  Definitions 
As used in this chapter:

“Agency” means all boards, commissions, 
departments, divisions, institutions, authorities, or 
parts thereof, of the Commonwealth or its political 
subdivisions and includes the offices of constitutional 
officers.

“Archival quality” means a quality of reproduction 
consistent with established standards specified by state 
and national agencies and organizations responsible for 
establishing such standards, such as the Association for 
Information and Image Management, the American 
National Standards Institute, and the National Institute 
of Standards and Technology.

“Archival record” means a public record of continuing 
and enduring value useful to the citizens of the 
Commonwealth and necessary to the administrative 
functions of public agencies in the conduct of services 
and activities mandated by law that is identified on a 
Library of Virginia approved records retention and 
disposition schedule as having sufficient informational 
value to be permanently maintained by the 
Commonwealth. 

“Archives” means the program administered by The 
Library of Virginia for the preservation of archival 
records.

“Board” means the State Library Board.

“Conversion” means the act of moving electronic 
records to a different format, especially data from an 
obsolete format to a current format.

“Custodian” means the public official in charge of an 
office having public records.

“Disaster plan” means the information maintained 
by an agency that outlines recovery techniques and 
methods to be followed in case of an emergency that 
impacts the agency’s records.

“Electronic record” means a public record whose 
creation, storage, and access require the use of an 
automated system or device. Ownership of the 
hardware, software, or media used to create, store, 
or access the electronic record has no bearing on 
a determination of whether such record is a public 
record.

“Essential public record” means records that are 
required for recovery and reconstruction of any agency 
to enable it to resume its core operations and functions 
and to protect the rights and interests of persons.

“Librarian of Virginia” means the State Librarian of 
Virginia or his designated representative.

“Lifecycle” means the creation, use, maintenance, 
and disposition of a public record.

“Metadata” means data describing the context, 
content, and structure of records and their 
management through time.

“Migration” means the act of moving electronic 
records from one information system or medium to 
another to ensure continued access to the records 
while maintaining the records’ authenticity, integrity, 
reliability, and usability.

“Original record” means the first generation of the 
information and is the preferred version of a record. 
Archival records should to the maximum extent 
possible be original records.
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“Preservation” means the processes and operations 
involved in ensuring the technical and intellectual 
survival of authentic records through time.

“Private record” means a record that does not relate 
to or affect the carrying out of the constitutional, 
statutory, or other official ceremonial duties of a 
public official, including the correspondence, diaries, 
journals, or notes that are not prepared for, utilized 
for, circulated, or communicated in the course of 
transacting public business.

“Public official” means all persons holding any 
office created by the Constitution of Virginia or by 
any act of the General Assembly, the Governor and 
all other officers of the executive branch of the state 
government, and all other officers, heads, presidents 
or chairmen of boards, commissions, departments, 
and agencies of the state government or its political 
subdivisions.

“Public record” or “record” means recorded 
information that documents a transaction or activity 
by or with any public officer, agency or employee of an 
agency. Regardless of physical form or characteristic, 
the recorded information is a public record if it is 
produced, collected, received or retained in pursuance 
of law or in connection with the transaction of public 
business. The medium upon which such information 
is recorded has no bearing on the determination of 
whether the recording is a public record.

For purposes of this chapter, “public record” shall 
not include nonrecord materials, meaning materials 
made or acquired and preserved solely for reference 
use or exhibition purposes, extra copies of documents 
preserved only for convenience or reference, and stocks 
of publications.

“Records retention and disposition schedule” means a 
Library of Virginia-approved timetable stating the 
required retention period and disposition action of a 
records series. The administrative, fiscal, historical, 
and legal value of a public record shall be considered 
in appraising its appropriate retention schedule. The 
terms “administrative,” “fiscal,” “historical,” and 
“legal” value shall be defined as:

1. “Administrative value”: Records shall be deemed 
of administrative value if they have continuing 
utility in the operation of an agency.

2. “Fiscal value”: Records shall be deemed of fiscal 
value if they are needed to document and 
verify financial authorizations, obligations, and 
transactions

3. “Historical value”: Records shall be deemed 

of historical value if they contain unique 
information, regardless of age, that provides 
understanding of some aspect of the government 
and promotes the development of an informed 
and enlightened citizenry.

4. “Legal value”: Records shall be deemed of legal 
value if they document actions taken in the 
protection and proving of legal or civil rights and 
obligations of individuals and agencies.

§ 42.1-78.  Confidentiality safeguarded 
Any records made confidential by law shall be so treated. 

Records which by law are required to be closed to the public 
shall not be deemed to be made open to the public under 
the provisions of this chapter. Records in the custody of 
The Library of Virginia which are required to be closed to 
the public shall be open for public access 75 years after the 
date of creation of the record. No provision of this chapter 
shall be construed to authorize or require the opening of 
any records ordered to be sealed by a court. All records 
deposited in the archives that are not made confidential by 
law shall be open to public access.

§ 42.1-79.  Records management function 
vested in The Library of Virginia 

A. The archival and records management function 
shall be vested in The Library of Virginia. The Library 
of Virginia shall be the official custodian and trustee 
for the Commonwealth of all public records of whatever 
kind, and regardless of physical form or characteristics, 
that are transferred to it from any agency. As the 
Commonwealth’s official repository of public records, 
The Library of Virginia shall assume ownership and 
administrative control of such records on behalf of the 
Commonwealth. The Library of Virginia shall own and 
operate any equipment necessary to manage and retain 
control of electronic archival records in its custody, but 
may, at its discretion, contract with third-party entities 
to provide any or all services related to managing 
archival records on equipment owned by the contractor, 
by other third parties, or by The Library of Virginia.

B. The Librarian of Virginia shall name a State 
Archivist who shall perform such functions as the Librarian 
of Virginia assigns.

C. Whenever legislation affecting public records 
management and preservation is under consideration, 
The Library of Virginia shall review the proposal and 
advise the General Assembly on the effects of its proposed 
implementation.
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§ 42.1-82.  Duties and powers of Library Board 

A. The State Library Board shall:

1. Issue regulations concerning procedures for 
the disposal, physical destruction or other 
disposition of public records containing social 
security numbers. The procedures shall 
include all reasonable steps to destroy such 
documents by (i) shredding, (ii) erasing, or 
(iii) otherwise modifying the social security 
numbers in those records to make them 
unreadable or undecipherable by any means.

2. Issue regulations and guidelines designed to 
facilitate the creation, preservation, storage, 
filing, reformatting, management, and 
destruction of public records by agencies. 
Such regulations shall mandate procedures 
for records management and include 
recommendations for the creation, retention, 
disposal, or other disposition of public records.

B. The State Library Board may establish advisory 
committees composed of persons with expertise in the 
matters under consideration to assist the Library Board 
in developing regulations and guidelines.

§ 42.1-85.  Records Management Program; 
agencies to cooperate; agencies to designate 
records officer 

A. The Library of Virginia shall administer a 
records management program for the application 
of efficient and economical methods for managing 
the lifecycle of public records consistent with 
regulations and guidelines promulgated by the State 
Library Board, including operation of a records 
center or centers. The Library of Virginia shall 
establish procedures and techniques for the effective 
management of public records, make continuing 
surveys of records and records keeping practices, 
and recommend improvements in current records 
management practices, including the use of space, 
equipment, software, and supplies employed in 
creating, maintaining, and servicing records.

B. Any agency with public records shall cooperate with 
The Library of Virginia in conducting surveys. Each agency 
shall establish and maintain an active, continuing program 
for the economical and efficient management of the records 
of such agency. The agency shall be responsible for ensuring 
that its public records are preserved, maintained, and 
accessible throughout their lifecycle, including converting 
and migrating electronic records as often as necessary so 

that information is not lost due to hardware, software, or 
media obsolescence or deterioration. Any public official who 
converts or migrates an electronic record shall ensure that it 
is an accurate copy of the original record. The converted or 
migrated record shall have the force of the original.

C. Each state agency and political subdivision of this 
Commonwealth shall designate as many as appropriate, 
but at least one, records officer to serve as a liaison to 
The Library of Virginia for the purposes of implementing 
and overseeing a records management program, and 
coordinating legal disposition, including destruction, 
of obsolete records. Designation of state agency records 
officers shall be by the respective agency head. Designation 
of a records officer for political subdivisions shall be by 
the governing body or chief administrative official of the 
political subdivision. Each entity responsible for designating 
a records officer shall provide The Library of Virginia with 
the name and contact information of the designated records 
officer, and shall ensure that such information is updated in 
a timely manner in the event of any changes.

D. The Library of Virginia shall develop and make 
available training and education opportunities concerning 
the requirements of and compliance with this chapter for 
records officers in the Commonwealth.

§ 42.1-86.  Essential public records; security 
recovery copies; disaster plans 

A. In cooperation with the head of each agency, 
The Library of Virginia shall establish and maintain 
a program for the selection and preservation of 
essential public records. The program shall provide 
for preserving, classifying, arranging, and indexing 
essential public records so that such records are made 
available to the public. The program shall provide for 
making recovery copies or designate as recovery copies 
existing copies of such essential public records.

B. Recovery copies shall meet quality standards 
established by The Library of Virginia and shall be 
made by a process that accurately reproduces the 
record and forms a durable medium. A recovery copy 
may also be made by creating a paper or electronic 
copy of an original electronic record. Recovery copies 
shall have the same force and effect for all purposes 
as the original record and shall be as admissible in 
evidence as the original record whether the original 
record is in existence or not. Recovery copies shall be 
preserved in the place and manner prescribed by the 
State Library Board and the Governor.

C. The Library of Virginia shall develop a plan to 
ensure preservation of public records in the event of 
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disaster or emergency as defined in 
§ 44-146.16. This plan shall be coordinated with the 

Department of Emergency Management and copies shall be 
distributed to all agency heads. The plan shall be reviewed 
and updated at least once every five years. The personnel of 
the Library shall be responsible for coordinating emergency 
recovery operations when public records are affected. 
Each agency shall ensure that a plan for the protection and 
recovery of public records is included in its comprehensive 
disaster plan.

§ 42.1-86.1.  Disposition of public records 

A. No agency shall sell or give away public records. 
No agency shall destroy or discard a public record 
unless (i) the record appears on a records retention and 
disposition schedule approved pursuant to § 42.1-82 
and the record’s retention period has expired; (ii) a 
certificate of records destruction, as designated by the 
Librarian of Virginia, has been properly completed and 
approved by the agency’s designated records officer; 
and (iii) there is no litigation, audit, investigation, 
request for records pursuant to the Virginia Freedom of 
Information Act (§ 2.2-3700 et seq.), or renegotiation of 
the relevant records retention and disposition schedule 
pending at the expiration of the retention period for the 
applicable records series. After a record is destroyed 
or discarded, the agency shall forward the original 
certificate of records destruction to The Library of 
Virginia.

B. No agency shall destroy any public record 
created before 1912 without first offering it to The 
Library of Virginia.

C. Each agency shall ensure that records created 
after July 1, 2006 and authorized to be destroyed 
or discarded in accordance with subsection A, 
are destroyed or discarded in a timely manner in 
accordance with the provisions of this chapter; 
provided, however, such records that contain 
identifying information as defined in clauses (iii) 
through (ix), or clause (xii) of subsection C of  § 18.2-
186.3, shall be destroyed within six months of the expiration 
of the records retention period.

§ 42.1-87.  Archival public records 

A. Custodians of archival public records shall keep 
them in fire-resistant, environmentally controlled, 
physically secure rooms designed to ensure proper 
preservation and in such arrangement as to be easily 
accessible. Current public records should be kept in 

the buildings in which they are ordinarily used. It 
shall be the duty of each agency to consult with The 
Library of Virginia to determine the best manner 
in which to store long-term or archival electronic 
records. In entering into a contract with a third-party 
storage provider for the storage of public records, an 
agency shall require the third-party to cooperate with 
The Library of Virginia in complying with rules and 
regulations promulgated by the Board.

B. Public records deemed unnecessary for the 
transaction of the business of any state agency, yet 
deemed to be of archival value, may be transferred 
with the consent of the Librarian of Virginia to the 
custody of the Library of Virginia.

C. Public records deemed unnecessary for the 
transaction of the business of any county, city, or town, 
yet deemed to be of archival value, shall be stored 
either in The Library of Virginia or in the locality, 
at the decision of the local officials responsible for 
maintaining public records. Archival public records 
shall be returned to the locality upon the written 
request of the local officials responsible for maintaining 
local public records. Microfilm shall be stored in The 
Library of Virginia but the use thereof shall be subject 
to the control of the local officials responsible for 
maintaining local public records.

D. Record books deemed archival should be copied 
or repaired, renovated or rebound if worn, mutilated, 
damaged or difficult to read. Whenever the public 
records of any public official are in need of repair, 
restoration or rebinding, a judge of the court of record 
or the head of such agency or political subdivision of 
the Commonwealth may authorize that the records 
in need of repair be removed from the building or 
office in which such records are ordinarily kept, for 
the length of time necessary to repair, restore or 
rebind them, provided such restoration and rebinding 
preserves the records without loss or damage to them. 
Before any restoration or repair work is initiated, 
a treatment proposal from the contractor shall be 
submitted and reviewed in consultation with The 
Library of Virginia. Any public official who causes a 
record book to be copied shall attest it and shall certify 
an oath that it is an accurate copy of the original book. 
The copy shall then have the force of the original.

E. Nothing in this chapter shall be construed to 
divest agency heads of the authority to determine 
the nature and form of the records required in the 
administration of their several departments or to 
compel the removal of records deemed necessary by 
them in the performance of their statutory duty.
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§ 42.1-88.  Custodians to deliver all records at 
expiration of term; penalty for noncompliance 

Any custodian of any public records shall, at the 
expiration of his term of office, appointment or employment, 
deliver to his successor, or, if there be none, to The Library 
of Virginia, all books, writings, letters, documents, public 
records, or other information, recorded on any medium kept 
or received by him in the transaction of his official business; 
and any such person who shall refuse or neglect for a period 
of ten days after a request is made in writing by the successor 
or Librarian of Virginia to deliver the public records as 
herein required shall be guilty of a Class 3 misdemeanor.

§ 42.1-89.  Petition and court order for return 
of public records not in authorized possession 

The Librarian of Virginia or his designated 
representative such as the State Archivist or any public 
official who is the custodian of public records in the 
possession of a person or agency not authorized by the 
custodian or by law to possess such public records shall 
petition the circuit court in the city or county in which 
the person holding such records resides or in which the 
materials in issue, or any part thereof, are located for the 
return of such records. The court shall order such public 
records be delivered to the petitioner upon finding that the 
materials in issue are public records and that such public 
records are in the possession of a person not authorized 
by the custodian of the public records or by law to possess 
such public records. If the order of delivery does not receive 
compliance, the plaintiff shall request that the court enforce 
such order through its contempt power and procedures.

§ 42.1-90.  Seizure of public records not in 
authorized possession 

A. At any time after the filing of the petition set out 
in § 42.1-89 or contemporaneous with such filing, the 
person seeking the return of the public records may 
by ex parte petition request the judge or the court in 
which the action was filed to issue an order directed at 
the sheriff or other proper officer, as the case may be, 
commanding him to seize the materials which are the 
subject of the action and deliver the same to the court 
under the circumstances hereinafter set forth.

B. The judge aforesaid shall issue an order of seizure 
upon receipt of an affidavit from the petitioner which 
alleges that the material at issue may be sold, secreted, 
removed out of this Commonwealth or otherwise 
disposed of so as not to be forthcoming to answer the 
final judgment of the court respecting the same; or that 
such property may be destroyed or materially damaged 

or injured if permitted to remain out of the petitioner’s 
possession.

C. The aforementioned order of seizure shall issue 
without notice to the respondent and without the 
posting of any bond or other security by the petitioner.

§ 42.1-90.1.  Auditing 
The Librarian may, in his discretion, conduct an 

audit of the records management practices of any 
agency. Any agency subject to the audit shall cooperate 
and provide the Library with any records or assistance 
that it requests. The Librarian shall compile a written 
summary of the findings of the audit and any actions 
necessary to bring the agency into compliance with this 
chapter. The summary shall be a public record, and 
shall be made available to the agency subject to the 
audit, the Governor, and the chairmen of the House 
and Senate Committees on General Laws and the 
House Appropriations and Senate Finance Committees 
of the General Assembly.

The Library staff have worked with local govern-
ment groups during 2012-13 to improve the usability 
of the Act by local officials. The Library website has 
been improved with guidance on choosing the proper 
schedule, and by simplifying the schedules.

http://www.lexis.com/research/buttonTFLink?_m=ee2dbc8b9b0b95b352cbc5559ea501c2&_xfercite=%3ccite cc%3d%22USA%22%3e%3c%21%5bCDATA%5bVa. Code Ann. %a7 42.1-90%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=VA CODE 42.1-89&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAz&_md5=5d2bf630a0e0177ca4f9e29be69aeaeb


2013-2014  Virginia Freedom of  Information Act | Conflict of  Interests Act | Virginia Public Records Act            87

Appendix A

Library of Virginia
Model Ordinance for A Locality Records Management Program 
 

WHEREAS, the Virginia Public Records Act, Code of Virginia, Section 42.1-76 et seq., requires the City/County/Town of 
_______________________ to establish and maintain a program for the economical and efficient management of the records of its 
offices and departments, and

WHEREAS, the Virginia Public Records Act establishes a single body of law applicable to public officers and employees on the subject 
of public records management and preservation, and to ensure that the procedures used to manage and preserve public records will be 
uniform throughout the state, and

WHEREAS, the City/County/Town of _______________________ desires to adopt an ordinance to provide for an orderly and 
efficient system of records management on compliance with the provisions of the Virginia Public Records Act; NOW THEREFORE:

BE IT ORDAINED BY THE CITY/TOWN COUNCIL (or) BOARD OF SUPERVISORS OF __________________________
___________________

SECTION 1. DEFINITION OF CITY/COUNTY/TOWN RECORDS. All written books, papers, letters, documents, photographs, 
tapes, microfiche, photostats, sound recordings, maps, other documentary materials or information in any recording medium regardless 
of physical form or characteristics, including data processing devices and computers, made or received in pursuance of law or in 
connection with the transaction of public business by office or department of the City/County/Town government.

Nonrecord materials, meaning reference books and exhibit materials made or acquired and preserved solely for reference use or 
exhibition purposes, extra copies of documents preserved only for convenience or reference, and stocks of publications, shall not be 
included within the definition of City/County/Town records as used in this ordinance.

SECTION 2. CITY/COUNTY/TOWN RECORDS DECLARED PUBLIC PROPERTY. All City/County/Town records as defined 
in Section 1 of this ordinance are hereby declared to be the property of the City/County/Town of ______________________. No 
City/County/Town officials or employees have, by virtue of their position, any personal or property right to such records.

Any custodian of any public records shall, at the expiration of the term of office, appointment or employment, deliver to a successor, or if 
there be none, to the City/County/Town Records Manager, all books, writings, letters, documents, public records, or other information, 
recorded on any medium kept or received in the transaction of official business.

SECTION 3. CUSTODY AND PRESERVATION OF THE RECORDS OF THE GOVERNING BODY. The clerk to the local 
governing body shall retain the records of such body. The minutes of the meetings of the governing body shall be microfilmed for 
security purposes and the master microfilm copy shall be stored with the Library of Virginia.

SECTION 4. RECORDS MANAGEMENT PROGRAM ESTABLISHED; DUTY OF THE CITY/TOWN MANAGER, 
COUNTY ADMINISTRATOR. It is hereby declared to be the duty of the City/Town Manager, County Administrator, of the City/
County/Town of _____________________________ to develop a comprehensive records management program establishing 
procedures for the management of records from their creation to their ultimate disposition, to provide for the efficient and economical 
creation, distribution, maintenance, use, preservation and disposition of the City/County/Town records.

SECTION 5. POSITION OF RECORDS MANAGER ESTABLISHED; DUTIES OF THE RECORDS MANAGER. The City/
Town Manager, County Administrator shall name a staff person to serve as City/County/Town Designated Records Manager. The 
Records Manager shall be responsible for implementing the records management program of the City/County/Town. The Records 
Manager shall implement the policies and procedures for a comprehensive records management program as approved by the City/Town 
Manager, County Administrator.

SECTION 6. RESPONSIBILITIES OF DEPARTMENT HEADS; RECORDS OFFICERS. It shall be the duty of all department 
heads to cooperate with the City/Town Manager, County Administrator, in implementing the provision of the records management 
ordinance. Nothing in this ordinance shall be construed to compel the removal of records from the custody of the department head 
when such records are deemed necessary in the performance of statutory duties.
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Appendix B
Locality Retention Schedules
Under Code of  Virginia § 42.1-85, the Library of  Virginia 
(LVA) has the authority to issue regulations governing the 
retention and disposition of  state and local public records. 
In keeping with the Code’s mandate, LVA has developed 
Records Retention & Disposition Schedules outlining the 
disposition of  public records.

Under this policy, the LVA issues two types of  
schedules. General Schedules apply to the records of  
common functions performed by or for all localities and 
state agencies. Specific Schedules apply to records that 
are unique to an individual state agency. For a copy of  your 
agency Specific Schedule, log into Infolinx.

Before a state agency or locality can destroy public records:

•	 A records officer for your organization must be 
designated in writing by completing and filing a 
Records Officer Designation and Responsibilities (RM-
25 Form) with the Library of  Virginia.

•	 Records to be destroyed must be covered by a Library 
of  Virginia-approved General or Specific Records 
Retention & Disposition Schedule and the retention 
period for the records must have expired.

•	 All investigations, litigation, required audits, and 
Virginia Freedom of  Information Act requests must be 
completed or fulfilled.

•	 The organization’s designated records officer and an 
approving official must authorize records destruction by 
signing each Certificate of  Records Destruction (RM-3 
Form).

When a new schedule is approved, it supersedes all previously 
issued versions of  the schedule.

Searchable Database for Locality General Schedules

General Administration
GS-19, Administrative Records (Dec 2012)
GS-02, Fiscal Records (Aug 2012)
GS-16, General Services (Nov 2011)
GS-33, Information Technology (Mar 2009)
GS-03, Personnel Records (Aug 2012)

Local Departments
GS-31, Airports (Sep 2003)
GS-05, Assessment Records (Dec 2007)
GS-14, County and Municipal Attorneys (May 2010)
GS-06, Land Use, Land Development and Public Works 
(June 2012)
GS-11, Parks and Recreation (Mar 2008)
GS-22, Public Library (April 2013) *Complete revision*
GS-21, Public School (Dec 2012)
GS-07, Public Utilities (Nov 2011) 
GS-32, Redevelopment and Housing Authority (July 2007)
GS-28, Treasurer (April 2013) *Complete revision*
GS-01, Voter Registration and Elections (May 2010)

Human Services
GS-18, Community Services Board (CSB) (April 2013) 
*Complete revision*
GS-15, Social Services (Feb 2012)

Judiciary

GS-12, Circuit Court (Nov 2011)  
GS-13, Commonwealth’s Attorney (July 2009) 
GS-27, Court Appointed Special Advocate (CASA) (July 
2009)
GS-26, Pretrial Services (Sep 2005)

Public Safety

GS-25, Community Corrections Act Program (Sep 2006) 
GS-29, Criminal Justice Training Academy (Dec 2007) 
GS-10, Fire and Rescue (Feb 2004)  
GS-24, Juvenile Residential Services (Nov 2003)
GS-17, Law Enforcement (April 2013) *Complete revision*  
GS-08, Sheriff  and Regional Jails (Dec 2012)  
GS-30, Virginia Alcohol Safety Action Program (VASAP) 
(Feb 2013) *Complete revision*

* Recent updates are highlighted in red *

The links on this Library of Virginia page are at 
http://www.lva.virginia.gov/agencies/records/
sched_local/index.htm.

http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+42.1-85
http://www.lva.virginia.gov/agencies/records/infolinx/
http://www.lva.virginia.gov/agencies/records/search-contacts.asp
http://www.lva.virginia.gov/agencies/records/forms.asp
http://www.lva.virginia.gov/agencies/records/forms.asp
http://www.lva.virginia.gov/agencies/records/sched_local/search.asp
http://www.lva.virginia.gov/agencies/records/sched_local/GS-19.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-02.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-16.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-33.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-03.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-31.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-05.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-14.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-06.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-11.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-22.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-21.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-07.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-32.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-28.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-01.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-18.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-15.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-12.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-13.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-27.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-26.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-25.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-29.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-10.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-24.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-17.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-08.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/GS-30.pdf
http://www.lva.virginia.gov/agencies/records/sched_local/index.htm
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INSTRUCTIONS FOR COMPLETING CERTIFICATE OF RECORDS DESTRUCTION (RM-3 FORM)
The RM-3 documents that records were destroyed properly and in accordance with the Virginia Public Records Act. 

Before a state agency or locality can destroy public records:

• A Records Officer for your organization must be designated in writing by completing and filing a Records Officer Designation and
Responsibilities (RM-25 FORM) with the Library of Virginia. 

• Records to be destroyed must be covered by a Library of Virginia-approved general or agency-specific RECORDS RETENTION 
AND DISPOSITION SCHEDULE, and the retention period for the records must have expired. 

• All investigations, litigation, and required audits must be completed. Existing records can not be destroyed if they are pertinent to 
an investigation (including requests under the Freedom of Information Act), litigation, or where a required audit has not been 
undertaken. 

• The organizationʼs designated Records Officer and an Approving Official must authorize records destruction by signing each RM-3
form.

After a state agency or locality has destroyed public records: 

• The individual or company responsible for destroying the records must sign and date block 9 of the RM-3 form. This final signature 
certifies the records have actually been destroyed.

• A copy of the RM-3 form must be retained by the organization pursuant to GS-19 for localities or GS-101 for state agencies.  
• The RM-3 form, with all original signatures, must be mailed to the Library of Virginia where it will be retained for fifty (50) years. 

Mail forms to: Library of Virginia 
Records Analysis Section 
800 E. Broad Street 

 Richmond VA 23219-8000 

For additional information on records destruction refer to the Virginia Public Records Management Manual.

Instructions: 
1. Enter the full name of agency, locality or organization. 
2. Enter the name of division, department, and section. 
3. Enter the name of individual completing the form, preferably the individual responsible for or familiar with the records. 
4. Enter the address of the agency or locality completing the form. 
5a. Enter the telephone number, including extension, of the person completing the form. 
5b. Enter the e-mail address, including extension, of the person completing the form. 
6. Records to be destroyed: 

a) Enter both the retention schedule and series numbers that apply to the records to be destroyed. ENTER ONLY ONE SERIES 
NUMBER PER LINE. 

b) Enter the exact records series title as listed on the approved retention schedule. You may add detail to this title if it is important 
to identifying the records. 

c) Enter the date range of the records to be destroyed, from oldest to most recent. Indicate starting month/year and ending 
month/year. 

d) Enter the location where the records are stored (optional). 
e) Enter the total volume or amount of paper records to be destroyed by cubic footage. Refer to the Volume Equivalency Table

to convert boxes or drawers of paper or microform records to their cubic foot equivalents. If destroying electronic records, 
enter the approximate size of the files by bytes (KB, MG, GB, or TB). 

f) Enter the method used to destroy the records, i.e., trash, shredding, recycling, burning, degaussing, wiping, etc. 
7. Printed name and signature of individual responsible for maintaining records or agency/locality head. 
8. Printed name and signature of agency/locality Records Officer. 
9. Enter name of individual or company that destroyed the records and the date they were destroyed. 

If multiple RM-3 forms are submitted, all three required signatures must be on each page. 

EXAMPLES: 

a) Schedule and 
Records Series b) Records Series Title c) Date Range 

(mo/yr) d) Location e) Volume f) Destruction 
Method

GS-12; 010496 Garnishments 1/1960 – 12/1997 Basement 15 cu. ft. Burned 

GS-102; 012129 
Payroll Records – Non CIPPS: Deduction 
Authorizations 7/2001 – 6/2002 Server 4 30 MB 

Electronic 
Shredding 

601-030; 100095 Hospice Program Records 1/1999 – 12/2003 2 cu. ft. Shredded by 
vendor 

301-55; no series 
number Dairy Products Inspections Records 7/1995 – 6/2005 Rm. 504 52 cu. ft. Shredded in-

house 

(RM-3 instructions Oct 2011)


