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PLANNING COMMISSION  
WORK SESSION AGENDA 

November 11, 2014 - 3:00 PM 
Fourth Floor Exhibit Hall 

Rouss City Hall 
 
 
 

1. Review agenda for November 18, 2014, regular meeting 
 
2. Committee reports 
 
3. Status of projects pending Council approval 

 
4. Announcements 
 

    
 
 
 
 



PLANNING COMMISSION 
AGENDA 

November 18, 2014 - 3:00 PM 
Council Chambers - Rouss City Hall 

1. POINTS OF ORDER

A.   Roll Call 
B.   Approval of Minutes – October 21, 2014 
C.   Correspondence 
D.   Citizen Comments 
E.   Report of Frederick Co Planning Commission Liaison 

2. PUBLIC HEARINGS – New Business

A. TA-14-476  AN ORDINANCE TO AMEND AND REENACT ARTICLE 17 OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO NONCONFORMING USES AND VESTED RIGHTS.  (Mr. Grisdale) 

B. RZ-14-625  AN ORDINANCE TO REZONE 0.064 ACRES OF LAND AT 116 W. LEICESTER STREET (Map 

Number 192-01-S-12) & 118 W. LEICESTER STREET (Map Number 192-01-S-13) FROM MEDIUM 
DENSITY RESIDENTIAL DISTRICT (MR) ZONING WITH HISTORIC WINCHESTER DISTRICT (HW) 
OVERLAY TO RESIDENTIAL BUSINESS DISTRICT (RB-1) ZONING WITH HISTORIC WINCHESTER 
DISTRICT (HW) OVERLAY. (Mr. Youmans) 

C. CU-14-637   Request of Ben Pelletier on behalf of Verizon Wireless for a conditional use permit for 
modifications to a telecommunication antennas at 1955 Valley Avenue (Map Number 251-01- - 5) 
zoned Limited Industrial (M-1). (Mr. Crump) 

D. CU-14-638   Request of James Testa of Testa, Inc. for a conditional use permit single family 
detached dwelling at 2905 Shawnee Drive (Map Number 332-03- - 89) zoned Highway Commercial 
District (B-2). (Mr. Crump) 

E. CU-14-640   Request of Joshua Schakola on behalf of Verizon Wireless for a conditional use permit 
for modifications to a telecommunication tower at 799 Fairmont Ave (Map Number 153-01- -2-A) 
zoned Limited Industrial (M-1). (Mr. Grisdale) 

F. RZ-14-639  AN ORDINANCE TO REZONE 0.736 ACRES OF LAND AT 2508 PAPERMILL ROAD  
Map Number 291-03- -1) FROM INTENSIVE INDUSTRIAL DISTRICT (M-2) ZONING TO 
COMMERCIAL INDUSTRIAL DISTRICT (CM-1) ZONING. (Mr. Youmans) 

G. TA-14-645  AN ORDINANCE TO AMEND AND REENACT ARTICLES 3, 4, 5, 5.1, 6, 7, 8, 9, 10, 11, 12, 13, 
15, 15.1, 16, 16.1, 18, AND 23 OF THE WINCHESTER ZONING ORDINANCE PERTAINING TO 
TELECOMMUNICATIONS FACILITIES, PERMIT AND REVIEW REQUIREMENTS, AND FEES.  (Mr. Grisdale) 
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3. PUBLIC HEARINGS – Continued

4. NEW BUSINESS

A. TA-14-698 AN ORDINANCE AMENDING AND REENACT ARTICLES 1, 18, 21 AND 23 OF THE 
WINCHESTER ZONING ORDINANCE PERTAINING TO MOBILE FOOD ESTABLISHMENT DEFINITIONS, 
PERMITS, AND FEES. (Mr. Grisdale) 

5. OLD BUSINESS

6. OTHER BUSINESS:

A.  Administrative Approval(s): 
1) Site Plan Report

(a) SP-14-693    901 Amherst St.   Glass-Glen Burnie Foundation – Minor Revision

7. ADJOURN
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PLANNING COMMISSION MINUTES 

The Winchester Planning Commission held its regular meeting on Tuesday, October 21, 2014, at 3:00 p.m. 
in Council Chambers, Rouss City Hall, 15 N. Cameron Street, Winchester, Virginia. 

CALL TO ORDER: Chairman Wiley called the meeting to order at 3:00 p.m. 
PRESENT: Chairman Wiley, Vice Chairman Slaughter, Commissioner Smith, 

Commissioner McKannan, Commissioner Shickle, Commissioner 
Loring 

ABSENT: None 
EX-OFICIO: Councilor Tagnesi, City Manager Freeman 
FREDERICK CO. LIAISON: Commissioner Kenney 
STAFF: Aaron Grisdale, Tim Youmans, Josh Crump, Catherine Clayton 
VISITORS: Norma Tindell, Patrick Sowers 

APPROVAL OF MINUTES: 

Chairman Wiley called for corrections or additions to the minutes of the September 16, 2014, meeting.  
Hearing none, he called for a motion.  Commissioner Loring moved to approve as submitted.  Commissioner 
Slaughter seconded the motion.  Voice vote was taken and the motion passed, 6-0. 

CORRESPONDENCE: 

Mr. Youmans advised the Commission that they have received a revised Staff Report for CU-14-558 which 
Mr. Crump will address. 

CITIZEN COMMENTS: 

None 

REPORT OF THE FREDERICK COUNTY PLANNING COMMISSION LIAISON: 

Commissioner Kenney presented his report from their October 1, 2014, meeting.  He stated that they had 
one discussion item and three public hearing items.  The discussion item was for the Southern Frederick 
Land Use Plan as an amendment to the 2030 Comp Plan.  It was just a discussion item to pass along to the 
Board and back to staff.  Two of the public hearing items were for ordinance amendments to parking 
buffers and screening requirements between an R-4 district and also in the M-1 district as it pertains to 
outdoor storage, common areas, and common storage use.  The third public hearing was on a rezoning.  All 
items were forwarded to the Board of Supervisors.  He stated that there was no meeting on October 15, 
2014, and there will be a work session for the Board of Supervisors coming up on November 3, 2014. 

PUBLIC HEARINGS – New Business: 

A. CU-14-558  Request of VFW Post 2123, Inc., for a Conditional Use Permit to establish a Private Club for 
the VFW Post for the property at 121 Bruce Drive (Map Number 311-01-A-5), zoned Highway 
Commercial (B-2) District. (Mr. Crump) 
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Mr. Crump presented the staff report stating that this is a request to allow use of the property and to 
construct a new building to be used as a private club.  The site is currently a vacant lot but the VFW Post 
wishes to establish a Post Home.  The applicant has proposed hours of operation for the club from 4:00 
p.m. to 10:00 p.m. Tuesday through Thursday, 1:00 p.m. to midnight Friday and Saturday, and 1:00 p.m. to 
8:00 p.m. Sunday.  The proposed use is likely to have a minimal impact on surrounding properties during 
business hours, however, after business hours and on weekends is where the most impacts would occur.  
The applicant has proposed up to eight (8) days per month to have live entertainment, generally on Friday 
and Saturday evenings and/or Sunday afternoons.  With the potential number of members and guests 
between 75 to 100, this could cause potential parking issues.  There are 34 parking spaces called for on-site 
on their proposed site plan.  Staff sought comments from Jennifer Jones, Winchester Parks and Recreation 
Department and the Chief of Police.  Ms. Jones said that she had no problem with the request as long as the 
club does not impede access to Weaver Park and their events.  The Chief of Police also said that he has no 
problem with the request as there have been no problems with this group in the past.  Staff also contacted 
the Blue Ridge Youth Soccer Association and the Winchester Rugby group, both of whom utilize Weaver 
Field.  Neither group indicated that they would have a problem with the request.  Mr. Crump concluded by 
stating that he is available for questions. 

Chairman Wiley called for questions from the Commission. 

Commissioner Loring asked about parking for the park to which Mr. Crump indicated that the park has 
about a dozen spaces and, on occasion, they use some of the grass area for overflow.  Commissioner Loring 
asked about the site plan that was referenced and if it would be for the overflow parking.  Mr. Crump 
stated that the site plan would be for the building that they intend to construct on the vacant lot.  
Commissioner Loring then asked how overflow parking would be addressed.  Mr. Crump said that one 
recommendation is for the VFW to get permission from the City if the post knew they were going to have a 
big event. 

Mr. Youmans said a point of clarification on the site plan that the Commission currently has is that it is only 
conceptual and there would be greater scrutiny of it with the actual site plan review. 

Chairman Wiley Opened the Public Hearing 

The applicant chose not to speak on his own behalf. 

Norma Tindell, 136 Bruce Drive, spoke and expressed her concerns about parking as it is already a big issue.  
She stated that people already are parking along the street and they block resident’s driveways.  She said 
that this is totally nonconforming to what they already have in the neighborhood.  She also said that she is 
concerned about extra traffic and that the City closed off the entrance to Weaver Park that did come off of 
Papermill Road to allow for a gravel parking space for the park.  She closed by saying that when there is 
soccer or rugby, the field where they want to build this is used for overflow parking and that parking is 
going to get worse if this is allowed. 

Mr. Youmans stated that Bruce Drive was annexed in to the City during the 1970s and was not up to 
standards at that time.  He added that Bruce Drive received some improvements in conjunction with some 
development.  There was some sidewalk expansion on the north side and a wider street.  The lodge would 
have to do frontage improvements on the south side of Bruce Drive along their frontage.  So there would 
be improved street conditions on the south side of the road, basically widening from the center of the 
street including pavement widening, curb and gutter installation, and sidewalk installation. 
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Chairman Wiley asked if parking is permitted on the street to which Mr. Youmans responded yes unless it is 
posted or if there is a fire lane.  Mr. Youmans added that the only additional curbside parking that would be 
practical would be where they widen out and create parking along the front.  They do have a separate in 
and out driveway so there will only be a minimal amount of frontage across their property in between 
those driveways. 

Commissioner Shickle asked if Winchester Rugby and Blue Ridge Soccer are each responsible for parking, 
that is, do they have an agreement with the park that addresses their parking.  Mr. Youmans responded 
that staff can check with the Parks and Rec director to see how those arrangements are structured.  
Historically, if the parking lot is full, people just went on to the grass at the north end at Weaver Park.  
Commissioner Shickle asked if the space that is currently being used for overflow parking is developed, is it 
a capacity issue and do they need to look for other space or how does it get worked out.  Mr. Youmans said 
that it is something that staff will need to look in to and that he was unaware that the rugby group was 
using the field which will now be improved, perhaps they can work out arrangements.  Presumably rugby is 
played during the daytime hours and the lodge’s uses will predominantly be evening hours.  Commissioner 
Shickle then asked if they have permission to park on the private property now to which Mr. Youmans said 
that he is guessing that they do not. 

Chairman Wiley Closed the Public Hearing 

Chairman Wiley called for discussion from the Commission. 

Commissioner Smith asked what type of building is located in front of the parcel in question and if they 
allow parking there for some of these events.  Mr. Crump responded that it is a tire company and that if the 
VFW and the tire company want to work out an agreement, staff would be happy with that but it would be 
between the two entities. 

Commissioner Slaughter then stated that the property currently is zoned B-2 so anything that is allowed by-
right in the B-2, they can just go ahead and do without having to get a conditional use permit to which Mr. 
Crump responded that is correct and that in the B-2, a private club is listed as a conditional use permit.  
Commissioner Slaughter then stated that, in general, this seems that this is a better situation than what 
could go in by-right even though there are challenges with parking.  Mr. Youmans said that it is worth 
noting that the properties on the north side are a mix of residential and commercial/industrial uses but the 
zoning there is actually limited industrial on the north side.  That is actually more intensive zoning on the 
north side than you have with the B-2 zoning on the south side. 

Commissioner McKannan then asked the applicant if they find their busiest days to be the live 
entertainment days to which the applicant responded yes.  Commissioner McKannan then asked how many 
automobiles would be going on to their site during the busy times.  The applicant responded that he cannot 
recall at the old post where they would have more than 35 cars.  Commissioner McKannan then asked if it 
is possible that the Planning Commission initiate a dialog with Parks and Rec and advise them that there 
may be some issues with parking.  Mr. Youmans said that staff can certainly do that. 

Chairman Wiley called for additional discussion.  Hearing none, he called for a motion. 

Commissioner Smith moved to forward CU-14-558 to City Council recommending approval because the use, 
as proposed, should not adversely affect the health, safety or welfare of persons residing or working in the 
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neighborhood nor be detrimental to public welfare or injurious to property or improvements in the 
neighborhood.  The recommendation is subject to the following: 
1. The applicant taking into consideration the concerns of all of the neighbors and addressing them as they

come up;
2. Strict obedience with all local and state laws, especially those pertaining to ABC licensing;
3. Use to end no later than 8 pm Sunday through Thursday and no later than 12 am Friday and Saturday;
4. Use allowed no more than 8 days of live entertainment per month;
5. The establishment is precluded from parking along Bruce Dr. or at Weaver Park unless permission is

given to VFW Post 2123 from the City; and,
6. Staff review and approval of the required site plan.

Commissioner Loring seconded the motion.  Voice vote was taken and the motion passed 6-0. 
B. TA-14-593  AN ORDINANCE TO AMEND AND REENACT SECTION 10-6 AND ENACT SECTION 10-9 OF THE 

WINCHESTER ZONING ORDINANCE PERTAINING TO SIDE AND REAR YARD SETBACK REQUIREMENTS 
AND SPECIAL PROVISIONS FOR REDEVELOPMENT SITES IN THE COMMERCIAL INDUSTRIAL (CM-1) 
DISTRICT. (Mr. Grisdale) 

Mr. Grisdale presented the staff report stating that the proposed is a privately sponsored text amendment 
pertaining to side and rear yard setback requirements and special provisions for redevelopment sites in the 
CM-1 District.  This amendment would allow for properties which have been identified as a “redevelopment 
site” within the Comprehensive Plan Character Map, to be eligible for zero setbacks on the side and rear 
property lines.  Additionally, this will open opportunities to allow for the creation of property lines along a 
shared common boundary between two connected buildings; current Zoning Ordinance requirements do 
not allow for such subdivisions when dealing with connected buildings. 

This proposal is similar to a privately sponsored amendment which was submitted in 2009 for commercial 
centers in the B-2 district.  At that time, the desire was to allow for the creation of new property lines and 
subdivisions for properties that qualify as a commercial center.  As long as adequate easement provisions 
are established to provide for inter-parcel access, utilities, storm water management, etc., staff believes the 
ordinance will be consistent with good planning practice by providing an additional tool for property 
owners and developers to implement redevelopment in areas identified within the Comprehensive Plan for 
such activity.  

While this zoning amendment will allow for future property lines through connected buildings, there are 
also considerations regarding fire proofing and protection which will be separately considered through the 
application of the Uniform Statewide Building Code, due to the close proximity of building walls to the 
property line.  Staff believes this amendment is consistent with good planning practice and may help future 
redevelopment by allowing for current buildings in designated redevelopment sites to be considered for 
subdivision while being consistent with the Zoning Ordinance’s development standards.  Staff recommends 
approval of the amendment.  He concluded by stating that he is available for questions. 

Chairman Wiley called for questions from the Commission. 

Commissioner Loring commented for clarification, would this eliminate the need for further review.  Mr. 
Grisdale stated that in some instances, it would eliminate the need to go to the Board of Zoning Appeals for 
some side yard and/or rear yard deficiencies.  Commissioner Loring then asked if it is across all zoning 
categories to which Mr. Grisdale responded that it would be just the CM-1 zoning districts. 
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Commissioner Slaughter said to clarify further, it is strictly the CM-1 zoning so, if two parcels were CM-1 
and some other zoning, this would not apply to which Mr. Grisdale responded that is correct.  Mr. Grisdale 
then advised that this is tied to redevelopment sites and in the proposed Ordinance language, it is narrowly 
defined as areas identified within the character map of the Comprehensive Plan as redevelopment sites.  
Therefore it is not even the entire CM-1 District, it is what City Council and the Planning Commission had 
specifically identified as candidates for redevelopment.  It is strictly within the bounds of the CM-1 District 
and then other buffer requirements would “kick in” if they are adjacent to other zoning districts. 

Chairman Wiley Opened the Public Hearing 

Patrick Sowers, applicant, stated that Mr. Grisdale did an excellent job summarizing the request and that he 
believes this request will add options to rebuild sites and it is a good addition to the Zoning Ordinance.  He 
concluded by stating that he is available to answer any questions. 

Chairman Wiley called for questions from the Commission. 

Commissioner Loring asked if Mr. Sowers has a project in mind for one of the sites to which Mr. Sowers 
stated that the impetus for the proposal is the Zeropak facility. 

Chairman Wiley Closed the Public Hearing 

Chairman Wiley called for discussion from the Commission.  Hearing none, he called for a motion. 

Commissioner Loring moved to forward TA-14-593 to City Council with a favorable recommendation 
because the amendment, as proposed, presents good planning practice by providing for redevelopment 
opportunities in existing structures within designated redevelopment sites as identified within the 
Comprehensive Plan. 

Commissioner Slaughter seconded the motion.  Voice vote was taken and the motion passed 6-0. 

PUBLIC HEARINGS – Continued 

None. 

NEW BUSINESS: 

TA-14-476  AN ORDINANCE TO AMEND AND REENACT ARTICLE 17 OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO NONCONFORMING USES AND VESTED RIGHTS. (Mr. Grisdale) 

Mr. Grisdale presented the staff report stating that this amendment is a staff drafted amendment intended 
for public initiation through the Planning Commission. As part of an internal zoning ordinance review team, 
numerous areas were identified within Article 17 that needed to be updated to conform to the Code of 
Virginia, as well as modern planning practices. As a result of a several month long editing process, staff has 
finished a complete rewrite of Article 17. 
The Code of Virginia §15.2-2307 enables localities to adopt provisions pertaining to nonconformities, as 
well as providing for certain provisions that must be included within local Zoning Ordinances. This 
ordinance amendment incorporates the requirements of §15.2-2307 as well as applying more specific 
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uniform standards for nonconforming uses, structures, and lots of record.  The revised Article has been 
restructured as to allow for better readability and organization among topics. The previous ordinance was 
not well organized and as a result the provisions were difficult for citizens, businesses and developers to 
read and understand. Furthermore, most of the provisions of the ordinance had not been revisited or 
revised since the adoption of the 1976 Zoning Ordinance.  

The new Article is categorized into four parts: General Provisions, Nonconforming Structures, 
Nonconforming Uses, and Nonconforming Lots: 

1. General Provisions –
a. Definitions of common terms used in the Article
b. Standards that apply in each nonconformity situation
c. Vested rights
d. Determination of a nonconforming status by the Zoning Administrator

2. Nonconforming Structures –
a. General requirements that apply to all nonconforming structures
b. Enlargement of nonconforming structures
c. Modification/restoration/replacement of such structures
d. Destruction of nonconforming structures
e. Common repairs and maintenance
f. Expiration of nonconforming status

3. Nonconforming Uses –
a. General provisions that apply to all nonconforming uses
b. Expiration of a Nonconforming Use
c. Change of a Nonconforming Use
d. Expansion of a Nonconforming Use

4. Nonconforming Lots –
a. Development on a Nonconforming Lot
b. Highway Realignment or Condemnation

Some of the important specific changes within the rewrite of Article 17 include: 

1. Establishing clearer provisions as to how a determination of a nonconforming status occurs by the
Zoning Administrator. (Section 17-1-4)

2. Codifying the existing practice of allowing for the modification of a nonconforming structure
provided that the modification reduces the extent of the nonconformity. (Section 17-2-3)

3. Modifying the amount of repair/maintenance that can be conducted on a nonconforming structure.
Previously, owners were limited to 10% of the replacement value of the structure per calendar
year; now owners can complete repairs up to 35% of the replacement value of the structure per
year. (Section 17-2-5)

4. Allows for the owner of a nonconforming use to pursue a conditional use permit (CUP) to change
an existing nonconforming use to a more restricted and less intensive nonconforming use. This will
allow for greater flexibility for owners to use their property, while also measuring and mitigating
potential impacts from the change in use. The ordinance includes specific evaluation factors to be
considered by the Planning Commission and Council for each proposal. If Council believes that the
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proposal is consistent with the Comprehensive Plan, the neighborhood, and will not have 
unmitigated impacts they can approve the new use. (Section 17-3-3) 

Staff believes that this is a more readable ordinance that makes the City’s standards clearer for the public 
to understand. The standards are also consistent with the enabling provisions of the Code of Virginia and 
are consistent with good planning practice.  Mr. Grisdale stated that staff recommends initiation and that 
he is available for questions. 

Chairman Wiley called for questions from the Commission. 

Commissioner Smith asked if there is a person who purchases a building that is not in conformance to 
today’s standards and they want to do very little to the building, would that be restrictive.  Mr. Grisdale 
said that this is actually loosening the current standard to make it a little more permissive in the future, so if 
someone purchases a property and they want to fix it up because it is really run down from the lack of 
maintenance over the years, currently the individual would be limited to 10% of the value of the structure 
in terms of the amount of repairs.  This would give additional flexibility to that property owner to make 
sure that it is up to code.  It would also establish a cap so that a person could not completely retrofit the 
building.  If the owner wanted to do that, then they would need to completely comply with today’s 
ordinance requirements. 

Commissioner Loring asked if the updated ordinance put any property owner at legal or financial risk if this 
amendment would be approved.  Mr. Grisdale said that anytime there is an ordinance change there is 
potential impact to property owners, sometimes more favorably, sometimes less favorably but this 
ordinance proposal would be more favorable towards a property owner in terms of allowing for the 
incremental approach. 

Commissioner McKannan said that it looks like there is a loosening of the restrictions a little and it appears 
that it would benefit a lot of people and that flexibility is good.  Mr. Grisdale said that staff does come 
across a variety of situations day-to-day.  The current ordinance is fairly rigid in most all situations, a person 
is required to come under today’s ordinance requirements and so this one is more permissive in terms of 
trying to achieve that more over time.  Mr. Grisdale said that in terms of the percentages and values, staff is 
willing to evaluate those if there are specific concerns that the Commissioners have, they are not 
necessarily set in stone and staff would be glad to further evaluate them with the Commission.  Mr. 
Youmans said that it gives the property owner more flexibility where currently they can only make 
improvements up to 10% of the property’s value, with this proposed change, they could make up to 35% 
improvements.  It will allow for a continuation of nonconforming uses and it really is drafted in favor of the 
property owner. 

Hearing no other questions or discussion, Chairman Wiley called for a motion. 

Commissioner Smith moved that the Planning Commission initiate TA-14-476 pursuant to the attached 
resolution.  Commissioner Loring seconded the motion.  Voice vote was taken and the motion passed 6-0. 

OLD BUSINESS: 

None. 
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OTHER BUSINESS: 

B.  Administrative Approval(s): 
2) Site Plan Report

(b) SP-14-589    207 N. Kent Street    Chopstick Café – Major Revision

Commissioner Loring moved to approve.  Commissioner McKannan seconded the motion.  Voice 
vote was taken and the motion passed 6-0. 

(c) SP-14-611    1900 Valley Avenue    The Lofts at Jubal Square – New 

Commissioner Loring moved to approve.  Commissioner Smith seconded the motion.  Voice vote was 
taken and the motion passed 6-0. 

3) Minor Subdivision Report
(a) MS-14-560    548 & 600 Merrimans Lane    Boundary Adjustment & Lot Consolidation

Presentation was made for informational purposes. 

(b) MS-14-590    207 N. Kent Street    Lot Consolidation 

Presentation was made for informational purposes. 

ADJOURN: 

With no further business before the Commission, the meeting adjourned at 3:53 p.m. 
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Planning Commission            Item 2A 
November 18, 2014 
 
TA-14-476 AN ORDINANCE TO AMEND AND REENACT ARTICLE 17 OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO NONCONFORMING USES AND VESTED RIGHTS     
__________________________________________________________________________ 
 
REQUEST DESCRIPTION 
This amendment is a staff drafted amendment intended for public initiation through the Planning 
Commission. As part of an internal zoning ordinance review team, numerous areas were identified 
within Article 17 that needed to be updated to conform to the Code of Virginia, as well as modern 
planning practices. As a result of a several month long editing process, staff has finished a complete 
rewrite of Article 17. 
 
STAFF COMMENTS  
The Code of Virginia §15.2-2307 enables localities to adopt provisions pertaining to nonconformities, as 
well as providing for certain provisions that must be included within local Zoning Ordinances. This 
ordinance amendment incorporates the requirements of 15.2-2307 as well as applying more specific 
uniform standards for nonconforming uses, structures, and lots of record. 
 
The revised Article has been restructured as to allow for better readability and organization among 
topics. The previous ordinance was not well organized and as a result the provisions were difficult for 
citizens, businesses and developers to read and understand. Furthermore, most of the provisions of the 
ordinance had not be revisited or revised since the adoption of the 1976 Zoning Ordinance.  
 
The new Article is categorized into four parts: General Provisions, Nonconforming Structures, 
Nonconforming Uses, and Nonconforming Lots: 

1. General Provisions – 
a. Definitions of common terms used in the Article 
b. Standards that apply in each nonconformity situation 
c. Vested rights 
d. Determination of a nonconforming status by the Zoning Administrator 

2. Nonconforming Structures –  
a. General requirements that apply to all nonconforming structures 
b. Enlargement of nonconforming structures 
c. Modification/restoration/replacement of such structures 
d. Destruction of nonconforming structures 
e. Common repairs and maintenance 
f. Expiration of nonconforming status 

3. Nonconforming Uses –  
a. General provisions that apply to all nonconforming uses 
b. Expiration of a Nonconforming Use 
c. Change of a Nonconforming Use 
d. Expansion of a Nonconforming Use 

4. Nonconforming Lots –  
a. Development on a Nonconforming Lot 
b. Highway Realignment or Condemnation  
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Some of the important specific changes within the rewrite of Article 17 include: 
 

1. Establishing clearer provisions as to how a determination of a nonconforming status occurs by 
the Zoning Administrator. (Section 17-1-4) 
 

2. Codifying the existing practice of allowing for the modification of a nonconforming structure 
provided that the modification reduces the extent of the nonconformity. (Section 17-2-3) 
 

3. Modifying the amount of repair/maintenance that can be conducted on a nonconforming 
structure. Previously, owners were limited to 10% of the replacement value of the structure per 
calendar year; now owners can complete repairs up to 35% of the replacement value of the 
structure per year. (Section 17-2-5) 
 

4. Allows for the owner of a nonconforming use to pursue a conditional use permit (CUP) to 
change an existing nonconforming use to a more restricted and less intensive nonconforming 
use. This will allow for greater flexibility for owners to use their property, while also measuring 
and mitigating potential impacts from the change in use. The ordinance includes specific 
evaluation factors to be considered by the Planning Commission and Council for each proposal. 
If Council believes that the proposal is consistent with the Comprehensive Plan, the 
neighborhood, and will not have unmitigated impacts they can approve the new use. (Section 
17-3-3) 

 
Staff believes that this is a more readable ordinance that makes the City’s standards clearer for the 
public to understand. The standards are also consistent with the enabling provisions of the Code of 
Virginia and are consistent with good planning practice.  
 
RECOMMENDATION 
Staff recommends a favorable recommendation. A potential motion could read: 
 
MOVE that the Planning commission forward TA-14-476 with a favorable recommendation because the 
amendment as proposed is consistent with good planning practice by establishing clear provisions for 
nonconforming uses, structures and lots, as well as ensuring current provisions are consistent with the 
Code of Virginia.  
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RESOLUTION INITIATING TA-14-476 AN ORDINANCE TO AMEND AND REENACT ARTICLE 17 OF 
THE WINCHESTER ZONING ORDINANCE PERTAINING TO NONCONFORMING USES AND VESTED 
RIGHTS 
 

TA-14-476 
 
 
WHEREAS, the Zoning Ordinance has established provisions in Article 17 that regulate uses, 
structures, and lots that do not presently conform to the district; and,  
 
 
WHEREAS, the Code of Virginia provides basic requirements pertaining to nonconforming uses 
and vested rights in §15.2-2307, which are incorporated into the proposed amendment; and, 
 
 
WHEREAS, Article 17 establishes provisions to clarify when a nonconforming use or structure 
may be continued, modified, or expire; and, 
 
 
WHEREAS, in accordance with §15.2-2283 of the Code of Virginia, the purpose of this ordinance 
is to facilitate the creation of a convenient, attractive and harmonious community, by ensuring 
that structures and uses are used and constructed in a manner that is consistent with a 
property’s zoning district and the Comprehensive Plan;  and, 
 
 
NOW, THEREFORE, BE IT RESOLVED that the Planning Commission hereby initiates the following 
text amendment: 
 

 
 

AN ORDINANCE TO AMEND AND REENACT ARTICLE 17 OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO NONCONFORMING USES AND VESTED RIGHTS 

 
TA-14-476 

 
Draft 1 – 10/03/14 

 
 
Ed. Note:  The following text represents a complete rewrite of Article 17 of the Zoning Ordinance.  
The proposed amendment would completely repeal the existing provisions of Article 17 and 
replace with the below language.  
 

ARTICLE 17 

NONCONFORMITIES 

The purpose of this Article is to establish regulations for uses which do not presently conform to 

the district and general provisions established within this Ordinance in a manner consistent with 
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sound planning and zoning principles. The general intent is that, over time, nonconforming uses 

will be discontinued in favor of uses conforming to this Zoning Ordinance and the zoning map. 

However, it is also recognized that nonconforming uses and structures need not be entirely 

static and that under certain circumstances nonconforming uses and structures may change 

according to law and the provisions of this Article.  The provisions of this Article are intended to 

complement the requirements of §15.2-2307 of the Code of Virginia and its subsequent 

amendments which are hereby adopted and incorporated mutatis mutandis as if set forth fully 

herein.  To the extent that any provision of this article is inconsistent with or more restrictive 

than §15.2-2307 of the Code of Virginia or other controlling legal authority, the provisions of 

§15.2-2307 of the Code of Virginia or other controlling legal authority shall supersede as to that 

provision and the remaining provisions of this article shall continue in full force and effect.   

SECTION 17-1 GENERAL PROVISIONS  

17-1-1 Definitions 

A. This section applies to any nonconformity. There are three categories of 

nonconformities established within this Article, defined as the following: 

 

1) Nonconforming use – A use that was lawfully established but no longer 

complies with the use regulations applicable to the use or the zoning 

district. 

2) Nonconforming structure – A structure that was lawfully erected but no 

longer complies with development standards established in this Ordinance. 

3) Nonconforming lot – A lot, parcel, or development site that was lawfully 

created but no longer complies with the dimensional standards established 

in this Ordinance.   

17-1-2 Change in District Boundaries 

A. Whenever the boundaries of a district are changed, any uses of land or buildings 

which become nonconforming as a result of such change shall become subject to 

the provisions of this Article.  

17-1-3 Vested Rights  

A. Without limiting the time when rights might otherwise vest, a landowner’s rights 

shall be deemed vested in a land use and such vesting shall not be affected by a 

subsequent amendment to a zoning ordinance when the landowner: 

(i) Obtains or is the beneficiary of a significant affirmative governmental act which 

remains in effect allowing development of a specific project,  

(ii) Relies in good faith on the significant affirmative governmental act, and  

16



 

(iii)  Incurs extensive obligations or substantial expenses in diligent pursuit of the 

specific project in reliance on the significant affirmative governmental act.  

 

B. For the purpose of this section and without limitation, the following are deemed to 

be significant affirmative governmental acts allowing development of a specific 

project:  

 

(i)  The City Council has accepted proffers or proffered conditions which specify use 

related to a zoning amendment;  

(ii)  The City Council has approved an application for a rezoning for a specific use or 

density;  

(iii)  The City Council or Board of Zoning Appeals has granted a special exception or 

conditional use permit;  

(iv) The Board of Zoning Appeals has approved a variance;  

(v)  The City Council or its designated agent has approved a preliminary subdivision 

plat, site plan or plan of development for the landowner’s property and the 

applicant diligently pursues approval of the final plat or plan within a reasonable 

period of time under the circumstances;  

(vi)  The City Council or its designated agent has approved a final subdivision plat, 

site plan of development for the landowner’s property; or  

(vii) The Administrator or other administrative officer has issued a written order, 

requirement, decision or determination regarding the permissibility of a specific 

use or density of the landowner’s property that is no longer subject to appeal 

and no longer subject to change, modification or reversal under subsection C of 

§15.2-2311 of the Code of Virginia, as amended.  

17-1-4 Determination of Nonconforming Status  

A. The burden of establishing a nonconforming status of a use or structure shall be 

upon the owner of the claimed nonconformity. 

B. Upon request, the Administrator shall make a written determination pertaining to 

the existence of a lawful nonconforming use and/or structure. In verifying the lawful 

status of a nonconforming use and/or structure, the Administrator shall determine 

whether the use and/or structure is, in fact, a lawful nonconformity as defined by 

this Article; and if so then: 

1) The location and gross floor area (in square feet) of all buildings, if any, 

associated with the nonconforming use; 

2) Any site improvements currently existing on the property which are also 

nonconforming (including accessory buildings, parking, outside storage, 

travel ways, green area, landscaping, etc.); and, 
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3) A description of the principal use(s) and all accessory uses that make up 

the lawful nonconforming use as a whole. 

C. The decision of the Administrator shall be based upon information provided by the 

owner of the property on which the nonconforming use is located, on information 

provided by other persons with knowledge of the property and on any other non-

confidential information legally available to the Administrator. Such information 

may include, but shall not be limited to, permits, licenses, tax records, receipts, 

business records, photographs, plats, plans, bills, utility information, assessment 

information, and sworn affidavits from individuals with personal knowledge of the 

use and/or the property on which the use is located. 

 

SECTION 17-2 NONCONFORMING STRUCTURES 

17-2-1  General Requirements 

A. Any lawfully constructed structure which existed at the time of this Ordinance or 

any amendments thereto may continue in its legally nonconforming status so long 

as the structure does not violate other legal provisions and otherwise complies with 

the provisions of this Article.  

B. No additional structure not conforming to the requirements of this Ordinance shall 

be erected in connection with such nonconforming use of land.  

C. A nonconforming structure may be used for any use allowed in the underlying 

zoning district, subject to all applicable use standards. 

D. If a variance is approved from otherwise applicable zoning district dimensional 

standards, the subject structure still shall be deemed nonconforming. 

17-2-2 Enlargement 

A. Notwithstanding Section 17-2-2B, no such nonconforming structure shall be 

enlarged or increased, nor extended to occupy a greater area of land than was 

occupied at the effective date of adoption or amendment of this Ordinance unless 

said enlargement does not result in an increase in nonconformity.  

B. In any district, existing nonconforming residential structures that do not meet 

setback, side, and/or rear yard requirements may be enlarged in line with the 

existing building, provided that the existing nonconforming setback, side, and rear 

yards are not reduced.  

17-2-3 Modification, Restoration, or Replacement 

A. The Administrator may allow for a modification or alteration of a nonconforming 

structure, provided that the modification does not increase the nonconformity.  

Modifications which cause a structure to become more conforming to the 
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requirements of this Ordinance shall be encouraged, including, but not limited to, 

required setbacks, height, density, bulk/area standards, or landscaping. 

 

B. Nonconforming structures other than buildings and signs (such as, but not limited 

to, underground storage tanks, private sewage disposal systems and parking lots) 

may be restored or replaced when such structures become unsafe or unsound. 

Relocation on the same lot may be approved by the Zoning Administrator, provided 

the new location is less nonconforming than the original location, and further 

provided that the new location shall not cause a greater detrimental impact on 

conforming uses in the neighborhood. 

17-2-4 Destruction of Nonconforming Structure 

A. Any residential or commercial building damaged or destroyed by a natural disaster 

or other act of God may repair, rebuild, or replace such building to eliminate or 

reduce the nonconforming features to the extent possible. If such building is 

damaged greater than 50 percent and cannot be repaired, rebuilt or replaced 

except to restore it to its original nonconforming condition, the owner shall have 

the right to do so. The owner shall apply for a building permit and any work done to 

repair, rebuild or replace such building shall be in compliance with the provisions of 

the Uniform Statewide Building Code and any work done to repair, rebuild or 

replace such building shall be in compliance with the provisions of the local flood 

plain regulations adopted as a condition of participation in the National Flood 

Insurance Program.  

B. Unless such building is repaired, rebuilt or replaced within two years of the date of 

the natural disaster or other act of God, such building shall only be repaired, rebuilt 

or replaced in accordance with the provisions of this Ordinance. However, if the 

nonconforming building is in an area under a federal disaster declaration and the 

building has been damaged or destroyed as a direct result of conditions that gave 

rise to the declaration, then the property owner shall have an additional two years 

for the building to be repaired, rebuilt or replaced as otherwise provided.  

C. For purposes of this section, "act of God" shall include any natural disaster or 

phenomena including a hurricane, tornado, storm, flood, high water, wind-driven 

water, tidal wave, earthquake or fire caused by lightning or wildfire. For purposes of 

this section, owners of property damaged by an accidental fire have the same rights 

to rebuild such property as if it were damaged by an act of God. Nothing herein shall 

be construed to enable the property owner to commit an arson under § 18.2-77 or 

18.2-80 of the Code of Virginia, and obtain vested rights under this section.  

17-2-5 Repairs and Maintenance 

A. Nothing in this Section shall be deemed to prevent minor repair and keeping in good 

repair a nonconforming building or a building in which a nonconforming use is 
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conducted, provided that such repair constitutes only routine maintenance 

necessary to keep the structure in the same general condition as it was when it 

originally became nonconforming. In no case shall any building that is declared by 

any authorized City official to be unsafe or unlawful by reason of physical condition 

be restored, repaired or rebuilt. 

B. Any repair, maintenance, or renovation during a one year period that exceeds 35% 

of the replacement value of the structure being repaired is deemed to be a major 

repair and shall require approval of a conditional use permit by City Council prior to 

the repair.  

C. For the purposes of this Section, the cost of land or any factors other than the cost 

of the structure are excluded in the determination of the cost of repair.   

17-2-6 Expiration of Nonconforming Status 

A. If any nonconforming structure shall cease to be used for a period of at least two (2) 

years, the nonconforming status of the structure shall no longer be valid. Prior to 

any subsequent use, the structure must be modified to conform to the regulations 

specified in this Ordinance for the district for which such land is located.  

B. If any change in title of possession, or renewal of a lease of any such structure 

occurs, the existing nonconforming structure may continue.  

SECTION 17-3 NONCONFORMING USES 

17-3-1 General Provisions 

A. No nonconforming use shall be moved in whole or in part to any portion of the lot 

or parcel other than that occupied by such use at the effective date of adoption or 

amendment of this Ordinance unless said move results in decreasing the degree of 

nonconformity or results in conformity with the requirements for the district.  

 

B. Any nonconforming use may be extended throughout any parts of a building which 

were manifestly arranged or designed for such use at the time of adoption or 

amendment of this Ordinance, but no such use shall be extended to occupy any 

land, outside such building.  

 
C. A nonconforming use that was recognized prior to the adoption of this Article shall 

continue to operate under the provision of law under which the nonconforming use 

was recognized so long as the nonconforming use is not in violation of such 

provision of law, the adoption of this Article notwithstanding. 

17-3-2 Expiration of Nonconforming Use 

A. If any nonconforming use shall cease to be operated for a period of at least two (2) 

years, the nonconforming use shall no longer be valid. Any subsequent use of land 
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shall conform to the regulations specified in this Ordinance for the district for which 

such land is located.  

B.  Operation of only an accessory or incidental use to the principal nonconforming use 

during the two (2) year period shall not operate to continue the principal 

nonconforming use.  

C. No use accessory to a principal nonconforming use shall be continued after 

nonconforming status is lost for the principal use. 

D. If any change in title of possession, or renewal of a lease of any such lot or structure 

occurs, the existing nonconforming use may continue.  

E.  When any nonconforming use is superseded by a permitted use, the use shall 

thereafter conform to the regulations for the district, and no nonconforming use 

shall thereafter be resumed.  

17-3-3 Change of Nonconforming Use 

A.  In any district in which a lawful nonconforming use exists, upon formal application 

submitted by the owner, the use may be changed to a less intensive and more 

restricted use upon approval from City Council of a conditional use permit per 

Section 18-2. Prior to the application of a conditional use permit to change a lawful 

nonconforming use, the current nonconforming use shall be verified by the Zoning 

Administrator per Section 17-4. 

B. In determining whether a proposed use is a “less intensive and more restricted use” 

the following factors, among others, shall be considered: 

1)  The number and size of parking spaces serving the new use; 

2)  The design, mass and/or scale of the building(s) and site on which the new 

use is located; 

3)  The use, type, area, and appearance of new signs; 

4) The intensity of the new nonconforming use, including the days and hours 

of operation, traffic, noise, odor, and similar impacts; 

5)  The lighting provisions on the site for the new use; 

6)  The landscaping provisions on the site for the new use; 

7)  The amount of vehicular traffic in the neighborhood; 

8) The potential effect on the fair market value of neighboring properties from 

the new use; and, 
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9)  The considerations of the City’s Comprehensive Plan. 

C. Once a nonconforming use has been changed to a less intensive and more restricted 

use, the legal nonconforming status shall not be subsequently reinstated.  

D. Upon evaluation of a less intensive and more restricted use request, City Council 

may include reasonable requirements as a condition of the approval in order to 

mitigate potential impacts on the surrounding properties and the neighborhood, 

including but not limited to: parking requirements, landscaping, lighting, hours of 

operation, density, and signage. 

17-3-4 Expansion of Nonconforming Use 

A. No nonconforming use may be expanded on a lot which is not properly zoned to 

permit such nonconforming use, unless the zoning is amended to permit such use or 

a conditional use permit is approved by City Council, as may be applicable.  

B. For the purposes of this section an expansion of use shall consist of one or more of 

the following: 

1) The square footage of the use is increased, regardless of whether inside or 

outside of a structure. 

2) The intensity or operation of a use is changed in a manner which causes a 

higher parking requirement, in accordance with Section 18-6. 

3) The number of dwelling units is increased.  

SECTION 17-4 NONCONFORMING LOTS 

17-4-1 Development on a Nonconforming Lot 

A. Where a lot of record at the time of the effective date of this Ordinance has less 

area or width than herein required in the district in which it is located, said lot may 

nevertheless be used for a single-family detached dwelling if that use is permitted in 

the district in which it is located provided that side yards of not less than ten 

percent (10%) of the required lot width, with a minimum width of five (5) feet, are 

provided; and that the setback and rear yard requirements shall be as required by 

the zoning district in which the lot is located. If the lot is a corner lot, a side yard 

facing on the side street of not less than twenty percent (20%) of the required lot 

width, with a minimum of ten (10) feet shall be provided.  

B. In any district, existing single-family detached dwellings may be enlarged on any 

nonconforming lot of record, provided, however, that side yards of not less than ten 

percent (10%) of the lot width, with a minimum width of five (5) feet, are provided, 

and that the setback and rear yard requirements shall be as required by the zoning 

district in which the lot is located. If the lot is a corner lot, a side yard facing on the 

side street of not less than twenty percent (20 %) of the required lot width, with a 

minimum of ten (10) feet shall be provided.  
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C. Additions to residences permitted under Section 17-4-1A and 17-4-1B, such as 

decks, porches, and terraces, must fully meet the requirements of Section 18-10 of 

this Ordinance. 

D. In any district, permitted structures, other than single-family detached dwellings, 

may be erected or enlarged on a nonconforming lot of record, provided that a 

variance of lot width, setback, and/or yard requirements is obtained through action 

of the Board of Zoning Appeals and that parking, green area and landscaping 

requirements are met.  

E. Where a lot of record at the time of the effective date of this Ordinance has less 

area or width than herein required in the district in which it is located, said lot may 

nevertheless be used for a community garden, if that use is permitted in the district 

in which said lot is located.   

17-4-2 Highway Realignment or Condemnation  

 

A. Any lot, which by reason of realignment of a federal or state highway or by reason 

of condemnation proceedings, has been reduced in size to an area less than that 

required by law, shall be considered a lawful nonconforming lot of record subject to 

the provisions set forth in this section; and any lawful use or structure existing at 

the time of such highway realignment or condemnation proceedings which would 

thereafter no longer be permitted under the terms of this Ordinance shall be 

considered a lawful nonconforming use of structure as that term is used in this 

Ordinance.  
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Planning Commission            Item 2B 
November 18, 2014          
 
RZ-14-625  AN ORDINANCE TO REZONE 0.064 ACRES OF LAND AT 116 W. LEICESTER STREET (Map 

Number 192-01-S-12) & 118 W. LEICESTER STREET (Map Number 192-01-S-13) FROM MEDIUM DENSITY 
RESIDENTIAL DISTRICT (MR) ZONING WITH HISTORIC WINCHESTER DISTRICT (HW) OVERLAY TO 
RESIDENTIAL BUSINESS DISTRICT (RB-1) ZONING WITH HISTORIC WINCHESTER DISTRICT (HW) OVERLAY. 
___________________________________________________________________________ 
 
REQUEST DESCRIPTION 
The request is to conditionally rezone two adjoining vacant lots along the north side of W. Leicester 
Street midway between S. Braddock Street and S. Washington Street to allow for reconstruction of two 
townhouses similar in scale to the two blighted dwelling units that were demolished on the properties in 
recent years. The attached letter received on October 2, 2014 from Mr. Brent Markee explains the 
request and notes their intent to include proffers that would 
prohibit any commercial use of the properties. 
 
 
AREA DESCRIPTION 
The alley that runs in a north-south direction midway between 
S. Braddock Street and S. Washington Street is the interface of 
the Residential-Business (RB-1) district to the east and the 
Medium Density Residential (MR) district to the west. The 
historical pattern of development along the north side of W. 
Leicester St in this area is different than exists along most of 
the other east-west grid streets in the southwest portion of the 
historic district such that the lots were platted much smaller 
and narrower than the lots on the other cross streets. 
 
The MR-zoned land to the west includes some other narrow 
lots with attached homes on them to the immediate west and 
larger detached single-family dwellings further to the west 
along S. Washington Street. The RB-1-zoned land to the east 
includes small and mid-sized dwellings, including duplexes and 
apartments on narrow lots along W. Leicester Street and S. Braddock Street. S. Braddock Street includes 
some commercial uses as well. 
 
 
STAFF COMMENTS 
The Comprehensive Plan calls for Neighborhood Stabilization in this area. The conditional rezoning 
would support appropriately scaled redevelopment of two townhouse dwellings (one dwelling per lot) 
on an infill basis. The two attached dwellings that previously existed on the two lots were demolished a 
couple of years ago due to their blighted condition. The current MR zoning would not permit any 
reasonable use of the property. The proposed RB-1 zoning would allow for replacement of the former 
two units with no increase in density. The rezoning does not affect the Historic Winchester (HW) overlay 
zoning. Any construction on the lots would need to comply with historic district standards and a 
certificate of appropriateness would need to be issued by the Board of Architectural Review. 
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RECOMMENDATION 
Staff recommends approval of the rezoning. A favorable motion could read: 
 
MOVE, that the Commission forward RZ-14-625 to City Council recommending approval as depicted on 
an exhibit entitled “Rezoning Exhibit RZ-14-625, Prepared by Winchester Planning Department, 10-3-
2014” because the request is consistent with the Comprehensive Plan which calls for Neighborhood 
Stabilization in the site. The approval is subject to the proffers in the proffer statement titled “Rezoning 
Request Proffer” dated October 31, 2014. 
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AN ORDINANCE TO REZONE 0.064 ACRES OF LAND AT 116 W. LEICESTER STREET & 118 W. 
LEICESTER STREET FROM MEDIUM DENSITY RESIDENTIAL DISTRICT (MR) ZONING WITH 

HISTORIC WINCHESTER DISTRICT (HW) OVERLAY TO RESIDENTIAL BUSINESS DISTRICT (RB-1) 
ZONING WITH HISTORIC WINCHESTER DISTRICT (HW) OVERLAY 

RZ-14-625 
 

WHEREAS, the Code of Virginia provides that one of the purposes of Zoning Ordinances is to 
facilitate the creation of a convenient, attractive and harmonious community; and, 

 
 

WHEREAS, the adopted Comprehensive Plan calls for Neighborhood Stabilization in the subject 
area; and, 
 
 

WHEREAS, the current Medium Density Residential (MR) zoning of the two lots does not 
support reasonable redevelopment; and, 
 
 

WHEREAS, the Planning Commission forwarded the request to Council on November 18, 2014 
recommending approval of the rezoning as depicted on an exhibit entitled “Rezoning Exhibit RZ-14-625, 
Prepared by Winchester Planning Department, 10-3-2014” because the request is consistent with the 
Comprehensive Plan which calls for Neighborhood Stabilization in the area; and, 

 
 
WHEREAS, a synopsis of this Ordinance has been duly advertised and a Public Hearing has been 

conducted by the Common Council of the City of Winchester, Virginia, all as required by the Code of 
Virginia, 1950, as amended, and the said Council has determined that the rezoning associated with this 
property herein designated is consistent with the Comprehensive Plan. 

 
 

NOW, THEREFORE, BE IT ORDAINED by the Common Council of the City of Winchester, Virginia 
that the following land is hereby rezoned from the existing zoning designation of Medium Density 
Residential (MR) District to Residential-Business (RB-1) District: 

 
Approximately 0.064 acres of land at 116 and 118 W. Leicester Street as depicted on an exhibit entitled 
“Rezoning Exhibit RZ-14-625, Prepared by Winchester Planning Department 10-3-2014”. The rezoning is 
subject to  the proffers in the proffer statement titled “Rezoning Request Proffer” dated October 31, 
2014. 
 
 

RZ-14-625 
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Planning Commission                        Item 2C  
November 18, 2014    
 
CU-14-637  Request of Ben Pelletier on behalf of Verizon Wireless for a conditional use permit for 
modifications to a telecommunication antennas at 1955 Valley Avenue (Map Number 251-01- - 5) zoned 
Limited Industrial (M-1). 
____________________________________________________________________________________ 
 
 
REQUEST DESCRIPTION 
The applicant is proposing to remove twelve (12) of the existing (15) antennas and replace with twelve 
(12) new antennas as part of an upgrade of existing rooftop telecommunications facilities at 1955 Valley 
Avenue. 
 
AREA DESCRIPTION  
The majority of the subject property, located on the 
west side of Valley Ave, is zoned M-1. A vacant 
portion between the warehouse and Valley Ave is 
zoned B-2. A portion is also located in the Valley Ave 
CE overlay District, including the front portion of the 
warehouse structure. Property to the north and 
northeast on both sides of Valley Ave is zoned B-2 
and consists of commercial uses. Directly to the east 
is the O’Sullivan industrial property, primarily zoned 
M-2 with a front portion in B-2. To the south of the 
warehouse is B-2 zoning including the Elms extended 
stay lodging and office uses. To the west is single-
family residential use in the MR-zoned Park Place 
subdivision. To the northwest is HR/PUD zoning including the Stuart Hill apartment complex. 
 
STAFF COMMENTS  
The applicant originally applied for a conditional use permit to install a rooftop telecommunication 
facility at the subject property in 2011. That application was recommended for approval by the Planning 
Commission and subsequently approved by City Council on May 10, 2011. In the applicant most recent 
request, outlined in the attached letter received on September 17, 2014 and in the related site plan and 
elevations dated 8/20/14, a total of 12 of the original 15 panel antennas would be removed and 
replaced with antennas of similar or smaller sized. The antennas are proposed to be painted to match 
the brick building as they were originally.  Both the existing and proposed antennas will be flush 
mounted to the existing penthouse in accordance with the prior approval.   
 
The proposal continues to meet Ordinance 18-2-1.2 intent to utilize existing towers, buildings, or other 
structures as a primary option rather than construction of a new tower. While all proposed 
improvements are outside (to the rear) of the portion of the warehouse that is within the CE overlay 
District, the applicant has proposed a number of measures to minimize potential visual impacts on the 
surrounding area, as they have done in their previous conditional use permit.  
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RECOMMENDATION 
 
For a conditional use permit to be approved, a finding must be made that the proposal as submitted or 
modified will not adversely affect the health, safety or welfare of persons residing or working in the 
neighborhood nor be detrimental to public welfare or injurious to property or improvements in the 
neighborhood. 
 
A favorable motion could read: 
 
MOVE the Commission forward CU-14-637 to Council recommending approval because the use, as 
proposed, should not adversely affect the health, safety, or welfare of residents and workers in the 
neighborhood nor be injurious to adjacent properties or improvements in the neighborhood. The 
recommended approval is subject to the following conditions: 
 

1. Submit an as-built emissions certification after the facility is in operation; 
2. Removal of the Nextel equipment as noted on the submitted plans; 
3. The applicant, tower owner, or property owner shall remove equipment within ninety (90) days 

once the equipment is no longer in active use; 
4. Submit a bond guaranteeing removal of facilities should the use cease.  
 

OR  
 
An unfavorable recommendation from the Planning Commission to City Council should cite the reasons 
why the proposal as submitted or modified could negatively impact the health, safety or welfare of 
those residing or working in the area and/or why it would be detrimental to public welfare or damaging 
to property or improvements in the neighborhood.  
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Planning Commission                   Item 2D 
November 18, 2014          
 
CU-14-638   Request of James Testa of Testa, Inc. for a conditional use permit single family detached 
dwelling at 2905 Shawnee Drive (Map Number 332-03- - 89) zoned Highway Commercial District (B-2). 
___________________________________________________________________________ 
 
REQUEST DESCRIPTION 
The request is for a conditional use permit (CUP) for a single-family detached dwelling on the subject 
property. 
 
AREA DESCRIPTION 
The subject property is located east of the intersection 
of Shawnee Drive and Papermill Road. An existing 
single family detached dwelling has existed on the 
property. The property is zoned B-2.  Surrounding 
zoning includes Medium Density Residential (MR), 
Limited Industrial (M-1) and 
B-2. Surrounding Uses include residential dwellings, 
industrial, and a religious institution.   
 
STAFF COMMENTS   
As stated in the applicant’s letter dated October 6, 
2014, the property has been zoned B-2 since his 
purchase of the existing residence and property in 
2011. The applicant had originally planned to develop 
the subject property into a commercial use and 
demolish the existing dwelling. The applicant now wishes to utilize the existing dwelling as a residential 
rental property.  The proposed use as a single-family detached dwelling requires a CUP within the B-2 
District under section 8-2-11 of the Zoning Ordinance. There will be no upgrades or modifications to this 
property associated with this CUP.  
 
RECOMMENDATION: 
In order for a CUP to be issued, a finding must be made that the proposal as submitted or modified will 
not adversely affect the health, safety or welfare of residents and workers in the neighborhood nor be 
injurious to adjacent properties or improvements in the neighborhood. 
 
A favorable motion could read 
MOVE that the Planning Commission forward CU-14-638 to City Council recommending approval 
because the use, as proposed, should not adversely affect the health, safety, or welfare of residents and 
workers in the neighborhood nor be injurious to adjacent properties or improvements in the 
neighborhood.  
 
-OR- 
 
An unfavorable motion should state the reasons for such a recommendation, such as inability to make 
such findings above as required by the Ordinance or other reasons, as applicable.  
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Planning Commission            Item 2E 
November 18, 2014 
 
CU-14-640 Request of Joshua Schakola on behalf of Verizon Wireless for a Conditional Use Permit for 
modifications to a telecommunications tower at 799 Fairmont Avenue (Map Number 153-01- -2-A) 
zoned Limited Industrial (M-1) District.  
___________________________________________________________________________ 
 
REQUEST DESCRIPTION 
The applicant is proposing to add three (3) new antennas and install one GPS antenna as part of an 
upgrade of existing telecommunications facilities at the tower located on the National Fruit property at 
799 Fairmont Avenue. 
 
AREA DESCRIPTION 
The existing tower is located in a wooded area in 
the northwest portion of the ±68 acre, M-1 zoned 
National Fruit Product Company industrial property. 
Land to the east is also zoned M-1 and includes the 
migrant worker camp and some single family 
residences along the west side of Fairmont Ave. 
Land to the west is zoned LR and is vacant. Land 
further to the southwest includes an M-1 zoned City 
water tank and an LR zoned single family residence. 
Land directly to the north is located in Frederick 
County and includes vacant land in the Rural Area 
(RA) and Residential Performance (RP) Districts.  
 
 
STAFF COMMENTS   
The applicant intends to add three antennas mounted to the pre-existing lattice tower behind existing 
antennas. The additional antennas are proposed in order to additional capacity and uninterrupted 
coverage in response to increasing demand for streaming and data usage. Collocation of antennas on 
existing structures as proposed is encouraged within the Zoning Ordinance. The applicant does not 
intend on expanding the existing ground support equipment with this request.  
 
RECOMMENDATION 
 
For a conditional use permit to be approved, a finding must be made that the proposal as submitted or 
modified will not adversely affect the health, safety or welfare of persons residing or working in the 
neighborhood nor be detrimental to public welfare or injurious to property or improvements in the 
neighborhood. 
 
A favorable motion could read: 
 
MOVE the Commission forward CU-14-640 to Council recommending approval because the use, as 
proposed, should not adversely affect the health, safety, or welfare of residents and workers in the 
neighborhood nor be injurious to adjacent properties or improvements in the neighborhood. The 
recommended approval is subject to the following conditions: 
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1. Submit an as-built emissions certification after the facility is in operation; 
2. The applicant, tower owner, or property owner shall remove equipment within ninety (90) days 

once the equipment is no longer in active use; 
3. Submit a bond guaranteeing removal of facilities should the use cease.  
 

OR  
 
An unfavorable recommendation from the Planning Commission to City Council should cite the reasons 
why the proposal as submitted or modified could negatively impact the health, safety or welfare of 
those residing or working in the area and/or why it would be detrimental to public welfare or damaging 
to property or improvements in the neighborhood.  
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Planning Commission            Item 2F 
November 18, 2014          
 
RZ-14-639  AN ORDINANCE TO REZONE 0.736 ACRES OF LAND AT 2508 PAPERMILL ROAD (Map Number 
291-03- -1) FROM INTENSIVE INDUSTRIAL DISTRICT (M-2) ZONING TO COMMERCIAL INDUSTRIAL 
DISTRICT (CM-1) ZONING 
___________________________________________________________________________ 
 
REQUEST DESCRIPTION 
The request is to conditionally rezone from M-2 to CM-1 the southerly 70-foot wide portion of the Silver 
Lake LLC property currently housing Noland as outlined in the letter (see attached) from Mr. Tyron S. 
Powers dated October 6, 2014. The rezoning would allow for this 0.736-acre area to be assembled in 
with the adjoining vacant lot owned by Silver Lake that is already zoned CM-1 so that it can be enlarged 
to accommodate a grocery store. The request includes proffers (see attached proffer statement dated 
October 14, 2014) which would limit use to retail and would only take effect if the related boundary line 
adjustment between the two parcels is recorded. 
 
AREA DESCRIPTION 
The subject portion of the Noland site is zoned 
M-2 and contains wholesale and warehouse 
use. Federal Mogul land further to the north 
was rezoned from M-2 to B-2 in September of 
2013 to support commercial revitalization/infill 
on that 44-acre redevelopment site.  
 
Land to the south and the east is zoned CM-1 
and has been developed with retail, restaurant, 
and service uses. This includes the Bank of 
Clarke County site which shares access to S. 
Pleasant Valley Rd and Papermill Rd with the 
vacant site proposed for grocery store 
development. Land to the west is zoned M-2 
and includes the Cavalier Kitchens site.  

 

 
STAFF COMMENTS 
The Comprehensive Plan calls for Commerce Area Revitalization/Infill in this area. The rezoning to CM-1 
is consistent with this vision. The Plan advocates proactively redeveloping property where needed to 
achieve maximum sustainable potential. The subject portion of the industrial site housing Noland 
Company is underutilized and is enclosed by an unattractive chain link fence with strands of barbed wire 
on top that detracts from the emerging national chain retail and restaurant area to the east and south. 
 
The proffer linking the effectuation of the rezoning to the related boundary line adjustment ensures that 
the rezoning action will not result in split zoning on the existing M-2 property.  
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RECOMMENDATION 
Staff recommends approval of the rezoning. A favorable motion could read: 
 
MOVE, that the Commission forward RZ-14-639 to City Council recommending approval as depicted on 
an exhibit entitled “Rezoning Exhibit RZ-14-639, Prepared by Winchester Planning Department, 10-7-
2014” because the request is consistent with the Comprehensive Plan which calls for Commerce Area 
Revitalization/Infill on the site. The approval is subject to the proffers in the proffer statement titled 
“2508 Papermill Road, Winchester, Virginia 22601 Rezoning Request Proffer” dated October 14, 2014. 
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AN ORDINANCE TO REZONE 0.736 ACRES OF LAND AT 2508 PAPERMILL ROAD FROM INTENSIVE 
INDUSTRIAL DISTRICT (M-2) ZONING TO COMMERCIAL INDUSTRIAL DISTRICT (CM-1) ZONING 

RZ-14-639 
 

 
WHEREAS, the Code of Virginia provides that one of the purposes of Zoning Ordinances is to 

facilitate the creation of a convenient, attractive and harmonious community; and, 
 

 
WHEREAS, the adopted Comprehensive Plan calls for Commerce Area Revitalization/Infill on the 

site and the Winchester Strategic Plan includes as a goal to grow the economy as part of the long term 
vision for the City of Winchester; and, 
 
 

WHEREAS, Intensive Industrial (M-2)zoning of the site is inconsistent with the predominant 
commercial land use along South Pleasant Valley; and, 
 
 

WHEREAS, the Planning Commission forwarded the request to Council on November 18, 2014 
recommending approval of the rezoning as depicted on an exhibit entitled “Rezoning Exhibit RZ-14-639, 
Prepared by Winchester Planning Department, 10-7-2014” because the request is consistent with the 
Comprehensive Plan which calls for Commerce Area Revitalization/Infill on the site; and, 

 
 
WHEREAS, a synopsis of this Ordinance has been duly advertised and a Public Hearing has been 

conducted by the Common Council of the City of Winchester, Virginia, all as required by the Code of 
Virginia, 1950, as amended, and the said Council has determined that the rezoning associated with this 
property herein designated is consistent with the Comprehensive Plan. 

 
 

NOW, THEREFORE, BE IT ORDAINED by the Common Council of the City of Winchester, Virginia 
that the following land is hereby rezoned from the existing zoning designation of Intensive Industrial (M-
2) District to Commercial-Industrial (CM-1) District: 

 
Approximately 0.736 acres of land at 2508 Papermill Road as depicted on an exhibit entitled “Rezoning 
Exhibit RZ-14-639, Prepared by Winchester Planning Department 10-7-2014”. The rezoning is subject to  
the proffers in the proffer statement titled “2508 Papermill Road, Winchester, Virginia 22601 Rezoning 
Request Proffer” dated October 14, 2014. 
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Planning Commission            Item 2G 
November 18, 2014 
 
TA-14-645 AN ORDINANCE TO AMEND AND REENACT ARTICLES 3, 4, 5, 5.1, 6, 7, 8, 9, 10, 11, 12, 13, 15, 
15.1, 16, 16.1, 18, AND 23 OF THE WINCHESTER ZONING ORDINANCE PERTAINING TO 
TELECOMMUNICATIONS FACILITIES, PERMIT AND REVIEW REQUIREMENTS, AND FEES 
_____________________________________________________________________________________ 
 
REQUEST DESCRIPTION 
During a Council work session this fall, Council asked for staff to explore ways to streamline the review 
and permitting process for telecommunications facilities. Following a review of our Zoning Ordinance 
provisions and provisions of the Middle Class Tax Relief Act of 2012, staff has presented some 
opportunities to facilitate a more streamlined review process for collocations and modifications of 
existing facilities. At their October 14, 2014 meeting, City Council initiated this text amendment and sent 
it to the Planning Commission for review and recommendation.  
 
STAFF COMMENTS 
The updated provisions in the draft amendment categorize the types of requests received from 
telecommunications providers into three groups: new telecommunications facilities, major 
modifications, and minor modifications. New facilities and major modifications will still require the CUP 
process; however, minor modifications will be an administrative review and approval.  
 
Major modifications are based upon FCC guidance as to what constitutes a substantial increase in size of 
an existing facility: 

- The height of the existing facility is increased by more than ten percent (10%) from the current 
height or twenty (20) feet, whichever is greater; 

- More than 4 new equipment cabinets or 1 new shelter; 
- Protrusion of more than twenty (20) feet or width of the tower, whichever is greater; or, 
- Excavation outside existing leased or owned property and current easements. 

 
Minor modifications include new antennas that do not meet the threshold for major modifications, as 
well as collocations on existing towers and buildings. The applicant will be able to submit an application 
for administrative review and approval. Through this process, the applicant will still need to secure 
additional zoning requirements, if needed, such as Historic Winchester and Corridor Enhancement 
district approval. A fee of $500 will be associated with the application. The ordinance will also include 
the same three basic requirements for administrative approval as are typically included with a 
telecommunications CUP approval: certification the antennas meet federal requirements, bond covering 
removal of the equipment, and a requirement to remove the equipment once it is no longer in active 
use.   
 
RECOMMENDATION 
Staff recommends this ordinance receive a favorable recommendation. A draft recommendation is as 
follows: 
 
MOVE the Commission forward TA-14-645 recommending approval because the amendment, as 
proposed, presents good planning practice by providing for a more streamlined review process for 
telecommunications facility installations and modifications. 
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RESOLUTION INITIATING TA-14-645 AN ORDINANCE TO AMEND AND REENACT ARTICLES 3, 4, 5, 
5.1, 6, 7, 8, 9, 10, 11, 12, 13, 15, 15.1, 16, 16.1, 18, AND 23 OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO TELECOMMUNICATIONS FACILITIES, PERMIT AND REVIEW 
REQUIREMENTS, AND FEES.  
 

TA-14-645 
 
 
WHEREAS, the Zoning Ordinance has existing provisions in that regulate the construction and 
modification of telecommunications facilities; and,  
 
 
WHEREAS, in accordance with §15.2-2283 of the Code of Virginia, the purpose of this ordinance 
is to facilitate the creation of a convenient, attractive and harmonious community, by ensuring 
that structures and uses are used and constructed in a manner that is consistent with a 
property’s zoning district and the Comprehensive Plan;  and, 
 
 
WHEREAS, the proposed changes will comply with the review and approval requirements for 
such facilities pursuant to the Middle Class Tax Relief Act of 2012, Section 6409; and, 
 
 
WHEREAS, the proposed ordinance language will allow for City Council to review and approve 
new facilities and substantial modifications to such facilities, while allowing for a more 
expedited review process through the Zoning Administrator for minor modifications and 
collocations of telecommunications equipment; and, 
 
 
NOW, THEREFORE, BE IT RESOLVED that the Common Council of the City of Winchester hereby 
initiates the following text amendment: 
 

 
 
ORDINANCE TO AMEND AND REENACT ARTICLES 3, 4, 5, 5.1, 6, 7, 8, 9, 10, 11, 12, 13, 15, 15.1, 
16, 16.1, 18, AND 23 OF THE WINCHESTER ZONING ORDINANCE PERTAINING TO 
TELECOMMUNICATIONS FACILITIES, PERMIT AND REVIEW REQUIREMENTS, AND FEES. 
 

TA-14-645 
 

Draft 1 – (10/07/14) 
 
 
Ed. Note:  The following text represents excerpts of the Zoning Ordinance that are subject to 
change.  Words with strikethrough are proposed for repeal.  Words that are boldfaced and 
underlined are proposed for enactment.  Existing ordinance language that is not included here is 
not implied to be repealed simply due to the fact that it is omitted from this excerpted text.   
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ARTICLE 3 
LOW DENSITY RESIDENTIAL DISTRICT - LR 

SECTION 3-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

3-2-2  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 4 
MEDIUM DENSITY RESIDENTIAL DISTRICT – MR 

SECTION 4-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

4-2-5  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 5 
HIGH DENSITY RESIDENTIAL DISTRICT – HR 

SECTION 5-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

5-2-14  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

 

ARTICLE 5.1 
LIMITED HIGH DENSITY RESIDENTIAL DISTRICT - HR-1 

SECTION 5.1-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

5.1-2-6  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. 
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ARTICLE 6 
RESIDENTIAL OFFICE DISTRICT - RO-1 

SECTION 6-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

6-2-5  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

 

ARTICLE 7 
RESIDENTIAL BUSINESS DISTRICT - RB-1 

SECTION 7-2. USES REQUIRING A CONDITIONAL USE PERMIT. 

7-2-18  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 8 
HIGHWAY COMMERCIAL DISTRICT - B-2 

SECTION 8-2. USES REQUIRING A CONDITIONAL USE PERMIT 

8-2-17  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 9 
CENTRAL BUSINESS DISTRICT - B-1 

SECTION 9-2. USES REQUIRING A CONDITIONAL USE PERMIT. 

9-2-15 Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 10 
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COMMERCIAL INDUSTRIAL DISTRICT - CM-1 

SECTION 10-2. USES REQUIRING A CONDITIONAL USE PERMIT. 

10-2-8  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 11 
LIMITED INDUSTRIAL DISTRICT - M-1 

SECTION 11-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

11-2-4  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 12 
INTENSIVE INDUSTRIAL DISTRICT - M-2 

SECTION 12-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

12-2-1  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 13 
PLANNED DEVELOPMENT 

SECTION 13-2. PLANNED COMMERCIAL DISTRICT – PC 

13-2-4  USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

13-2-4.3 Transmitting and receiving facilities and towers for cellular communications systems 

and similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. 

ARTICLE 15 
HEALTH SERVICES DISTRICT – HS 
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SECTION 15-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

15-2-3  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 15.1 
MEDICAL CENTER DISTRICT – MC 

SECTION 15.1-2. USES PERMITTED BY CONDITIONAL USE PERMIT. 

15.1-2-3 Transmitting and receiving facilities and towers for cellular communications systems 

and similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 16 
HIGHER EDUCATION DISTRICT - HE-1 

SECTION 16-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

16-2-1  Transmitting and receiving facilities and towers for cellular communications systems and 

similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. (2/13/96, Case TA-95-07, Ord. No. 

002-96) 

ARTICLE 16.1 
EDUCATION, INSTITUTION AND PUBLIC USE DISTRICT – EIP 

SECTION 16.1-2. USES PERMITTED WITH A CONDITIONAL USE PERMIT. 

16.1-2-1 Transmitting and receiving facilities and towers for cellular communications systems 

and similar communications systems Telecommunications facilities in accordance with 

Section 18-2-1.2 of this Ordinance with the exception of minor modifications of 

existing facilities as provided in Section 18-2-1.2C. 

 

18-2-1.2 Telecommunications Facilities 

A. For the purposes of this section, the following definitions shall apply: 
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1) Telecommunications Facility: Any antenna, antenna array or other 

communications equipment consisting of personal wireless services, as 

defined in the Federal Telecommunications Act of 1996, which includes FCC 

licensed commercial wireless telecommunications services, including cellular, 

personal communications services (PCS), specialized mobile radio (SMR), 

enhanced specialized mobile radio (ESMR), and paging, as well as unlicensed 

wireless services and common carrier wireless exchange access services, and 

similar services that currently exist or that may in the future be developed. 

Where reference is made to a telecommunications facility, unless otherwise 

specified or indicated by context, such reference will be deemed to include the 

support structure on which the antenna or other communications equipment 

is mounted, transmission cables, and any associated equipment shelter. 

 

2) New Telecommunications Facility: The establishment of a telecommunications 

facility, on a tower, building, or other support structure, where such facility 

does not presently exist. 

 

3) Major Modification: An alteration of a telecommunications facility wherein: 

 

i. The height of the existing facility is increased by more than ten 

percent (10%) from the current height or twenty (20) feet, whichever 

is greater; 

ii. More than 4 new equipment cabinets or 1 new shelter; 

iii. Protrusion of more than twenty (20) feet or width of the tower, 

whichever is greater; or, 

iv. Excavation outside existing leased or owned property and current 

easements. 

v. The calculation for such modifications shall be cumulative over time 

following the initial approval of the telecommunications facility. No 

such modification shall be permitted if the structure will exceed the 

height for the zoning district as provided in 18-2-1.2B. 

 

4) Minor Modification: An alteration of an existing telecommunications facility 

that does not meet or exceed the thresholds for a major modification outlined 

in Section 18-2-1A(2). The calculation for such modifications shall be 

cumulative over time following the initial approval of the telecommunications 

facility. No such modification shall be permitted if the structure will exceed 

the height for the zoning district as provided in 18-2-1.2B. Any modification, 

replacement or collocation of antennas on a building containing an existing 

telecommunications facility shall be classified as a minor modification.  

18-2-1.2B.  Proposals for new transmitting and receiving facilities and towers for cellular 

communications systems and similar communications systems 
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telecommunications facilities or major modifications of such facilities shall 

demonstrate the following: (2/14/96, Case TA-95-07, Ord. No. 002-96; 8/13/13, 

Case TA-13-198, Ord. No. 2013-21)  

1) All possible means for sharing space on existing towers or on existing buildings 

or other structures have been exhausted and no alternative other than 

constructing a new tower exists, and if a new tower is proposed, the applicant 

has executed a Letter of Intent to share space on their tower and negotiate in 

good faith with other interested parties.;  

 

2) The height of any tower is no more than the minimum to accomplish required 

coverage and any new tower is separated from property lines in a residential 

district by not less than the height of the tower. In no case shall any tower 

exceed 75 feet in height in a LR, MR, HR, HR-1, RO-1, RB-1 or HS Districts, nor 

100 feet in the B-1, B-2, CM-1, PC, MC, EIP or HE-1 Districts, nor 200 feet in the 

M-1 or M-2 Districts; 

 

3) The tower construction is of a design which minimizes the visual impact and the 

tower and other facilities have been camouflaged and/or screened from 

adjacent properties and rights of way to the maximum extent practicable. To 

this end, the proposal must provide for retention of existing stands of trees and 

the installation of screening where existing trees do not mitigate the visual 

impact of the facility. Such screening must, at a minimum, meet the 

requirements of Section 19-5-6.4d of this Ordinance. The Planning Commission 

may recommend and the City Council may require additional trees and 

screening when the minimum provisions do not mitigate adverse visual impacts 

of the facility; 

 

4) The electromagnetic fields do not exceed the radio frequency emission 

standards established by the American National Standards Institute or standard 

issued by the Federal Government subsequent to the adoption of this 

Ordinance. 

 

C. Minor modifications of existing telecommunications facilities shall require approval of 

an administrative zoning permit in place of a conditional use permit and fee as 

provided in Section 23-8-1: 

 

1) Such modifications shall be submitted for approval on a form designated by 

the Administrator. 

 

2) Prior to approval of the zoning permit, the applicant shall demonstrate that 

required approval has been secured for any additional ordinance 
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requirements as provided in this ordinance, including but not limited to site 

plan approval and certificates of appropriateness for facilities in the Historic 

Winchester (HW) and Corridor Enhancement (CE) districts, as needed.  

 

3) Approval of an administrative telecommunications permit shall include the 

following conditions: 

 

i. Submission of an as-built emissions certification after the facility is in 

operation, demonstrating compliance with radio frequency emission 

standards established by the Federal Government. 

 

ii. Submittal of a bond at one hundred and fifty percent (150%) to 

guarantee removal of the approved facilities should the use cease. 

 

iii. The applicant, tower owner, or property owner shall remove 

equipment within ninety (90) days once the equipment is no longer in 

active use.  

 

ARTICLE 23 
 

ADMINISTRATION AND INTERPRETATION 
 

SECTION 23-8. FEES. (10/13/99, Case TA-99-04, Ord. No. 029-99; 10/9/02, Case TA-02-
07, Ord. No. 024-2002; 8/13/13, Case TA-13-198, Ord. No. 2013-21) 

 
23-8-1 Conditional Use (when applied for at same time  $200 
 as site plan) 
 (10/8/02, Case TA-02-07, Ord. No. 024-2002)  
 
 Conditional Use (when applied for separate $500 
 from site plan)  
 (10/8/02, Case TA-02-07, Ord. No. 024-2002) 
 
 Conditional Use – Telecommunications $1500 

Facility/Tower (New, Major Modification, or 
Collocation) 

 (8/13/13, Case TA-13-198, Ord. No. 2013-21) 
 
 Administrative Telecommunications Permit $500 
 (Minor Modifications) 
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Planning Commission            Item 4A 
November 18, 2014          
 
TA-14-698 AN ORDINANCE AMENDING AND REENACT ARTICLES 1, 18, 21 AND 23 OF THE WINCHESTER 
ZONING ORDINANCE PERTAINING TO MOBILE FOOD ESTABLISHMENT DEFINITIONS, PERMITS, AND FEES. 
___________________________________________________________________________ 
 
REQUEST DESCRIPTION 
This is a staff drafted ordinance amendment pertaining to mobile food establishments (food trucks), 
which we are requesting the Planning Commission initiate. 
 
STAFF COMMENTS 
Over the last several months staff has received several inquiries about the permissibility of food trucks 
on private property within the City. Presently the Zoning Ordinance does not have clear provisions that 
address this issue. Staff developed a working group with representatives from the restaurant 
community, a food truck operator, City Staff, a previous Planning Commissioner and a representative 
from the Chamber of Commerce to discuss the issue and develop a draft ordinance. The committee 
developed this draft ordinance which we believes provides for basic guidelines for the operation of 
mobile food establishments within the City as well as baseline protections of public health and safety. 
 
The proposed ordinance will allow for a mobile food establishment operator to apply for a permit that 
can be used for up to ten (10) properties throughout the year. Additionally, the amendment establishes 
several basic documents to be submitted with the permit application, including property owner 
permission, a site sketch and documentation of licensure from the Commissioner of Revenue’s office 
and Department of Health. Furthermore the draft ordinance also establishes basic operational 
requirements, including hours of operation, where such vending may take place, signage, refuse 
requirements, and parking requirements.  
 
RECOMMENDATION 
Staff recommends the text amendment be initiated for public review.  
 
A possible motion could read: 
 
MOVE, the Planning Commission initiate TA-14-698, per the attached resolution: 

75



RESOLUTION INITIATING AN ORDINANCE AN ORDINANCE AMENDING AND REENACT ARTICLES 1, 18, 21 
AND 23 OF THE WINCHESTER ZONING ORDINANCE PERTAINING TO MOBILE FOOD ESTABLISHMENT 
DEFINITIONS, PERMITS, AND FEES. 
 
 

14-698 
 
 
WHEREAS, the Zoning Ordinance does not presently have provisions that clearly address the 
operational, locational and permit requirements for the rising trend of food trucks and mobile food 
establishments;       and,  
 
 
WHEREAS, a working group consisting of small business owners, City staff, and other officials met to 
draft Zoning Ordinance provisions to allow for mobile food establishments while providing basic health 
and safety provisions;     and, 
 
WHEREAS, the proposed amendment establishes baseline provisions for the operation of mobile food 
establishments on private property within the City of Winchester; and,   
 
WHEREAS, in accordance with §15.2‐2283 of the Code of Virginia, the purpose of this ordinance is to 
facilitate the creation of a convenient, attractive and harmonious community, by ensuring that 
structures and uses are used and constructed in a manner that is consistent with a property’s zoning 
district and the Comprehensive Plan; and 
 
 
NOW, THEREFORE, BE IT RESOLVED that the Planning Commission hereby initiates the following text 
amendment: 
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AN ORDINANCE AMENDING AND REENACT ARTICLES 1, 18, 21 AND 23 OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO MOBILE FOOD ESTABLISHMENT DEFINITIONS, PERMITS, AND FEES. 
 

14-698 
 

Draft 1 – 10/31/2014 
 
 
Ed. Note:  The following text represents excerpts of the Zoning Ordinance that are subject to change.  
Words with strikethrough are proposed for repeal.  Words that are boldfaced and underlined are 
proposed for enactment.  Existing ordinance language that is not included here is not implied to be 
repealed simply due to the fact that it is omitted from this excerpted text.   
 
 

ARTICLE 1 
DEFINITIONS 

SECTION 1-2. DEFINITIONS. 

1-2-65.1 MOBILE FOOD ESTABLISHMENT: A readily movable wheeled vehicle or towed vehicle 

designed and equipped for the preparation, service and/or sale of food. This term 

includes mobile food units, food trucks, and similar apparatuses.  

SECTION 18-25  MOBILE FOOD ESTABLISHMENTS 

The intent of this section is to establish basic operational standards for mobile food establishments as 

well as appropriate protections of public health, safety and welfare for their operation on private 

property. Mobile food establishments are by definition itinerant and not permanent fixtures to a 

specific property.   

18-25-1  GENERAL REQUIREMENTS 

A. For the purposes of this Section, the terms permittee, operator, and vendor all shall mean a 

licensed mobile food establishment, as defined in Section 1-2-65.1.  

B. A mobile food establishment permit authorized by the Administrator shall be required prior to 

the operation of a mobile food establishment on a privately owned parcel.  

C. A mobile food establishment permit allows the permittee to operate at up to ten (10) 

different properties. An applicant may apply for more than one (1) such permit. A fee as 

provided in Section 23-8 of this Ordinance shall be required for each permit. 

D. A mobile food establishment permit is valid through the calendar year upon which the permit 

was issued. 

E. A mobile food establishment does not include outside vendors permitted pursuant to Section 

18-7 of this Ordinance pertaining to uses on the public sidewalk in the Primary and Secondary 

Assessment districts. 

F. A mobile food establishment permit may be revoked by the Zoning Administrator at any time, 

due to the failure of the permit holder to comply with all requirements of this Article. Notice 
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of revocation shall be made in writing to the permit holder. Any person aggrieved by such 

notice may appeal the revocation in accordance with Article 21 of this Ordinance.  

 

18-25-2  APPLICATION REQUIREMENTS 

A. Applicants for a mobile food establishment permit authorizing the operation on private 

property must provide: 

 

1) A City business license (or a statement from the Commissioner of Revenue that no City 

business license is required);  

2) A valid permit from the Virginia Department of Health stating that the mobile unit 

meets all applicable standards. A valid health permit must be maintained for the 

duration of the mobile food establishment permit; 

3) Written permission from the owner(s) of the private properties upon which the 

permittee will operate;  

4) Description of the days of the week and hours of operation for proposed vending at 

each proposed property; and, 

5) A sketch to be approved by the Zoning Administrator for each property, illustrating 

access to the site, all parking areas, routes for ingress and egress, placement of the 

mobile food unit, distance from property lines, garbage receptacles and any other 

feature associated with the mobile food unit;  

B. A permit shall not be required for the location or setup of a mobile food establishment on 

private property for the catering or providing of food service to a closed private event (such as 

weddings, birthdays, picnics, etc.). During such an event no public vending shall be permitted. 

C. A permit and fee shall not be required for individual mobile food establishments if the 

operator is participating in an approved fair, festival, or similar event on private property, 

approved by a temporary event permit pursuant to Section 18-17-3 of this Ordinance.  

 

18-25-3  OPERATIONAL REQUIREMENTS 

A. Operation of a mobile food establishment may take place between the hours of 7:00 a.m. and 

10:00 p.m. 

B. No vendor shall remain on site at one property for more than forty-eight (48) consecutive 

hours. 

C. Vendors shall comply with Article 17 of City Code pertaining to noise control. 

D. Only food and non-alcoholic beverages incidental to the permitted vendor shall be sold from 

the mobile unit. 

E. One 10’x10’ tent and a table that fits underneath may be utilized to provide condiments to 

patrons. 
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F. Portable receptacles for the disposal of waste materials or other litter shall be provided. All 

waste shall be removed and disposed of daily by the mobile food establishment operator. 

Public trash receptacles shall not be used for compliance with this section. 

G. No liquid or solid wastes may be discharged from the mobile unit.  

H. Signage:  

1) Signage may be imprinted on the exterior body of a licensed mobile food 

establishment and include the use of an attached or detached menu board.  

2) Advertisements for businesses other than the mobile food establishment may not be 

utilized. 

I. No tables or chairs for patron’s use may be set up in association with the mobile food 

establishment.  

J. The operator of a permitted mobile food establishment must conspicuously display the 

approved permit for public inspection.  

K. All required taxes must be paid and in conformance with Article 27 of City Code.  

L. A three-foot wide clearance area must be maintained around the mobile food establishment. 

 

18-25-4  LOCATION REQUIREMENTS 

A. Mobile food establishments shall only be permitted in districts that permit a restaurant by-

right.  

B. Mobile units may be located in any off-street parking lot in a location that does not block any 

drive aisles, ingress and egress from the property, or designated fire lanes. In no situation 

shall vendors be permitted to operate on grass, dirt or other non-improved parking surfaces. 

C. No parking space that satisfies a Zoning Ordinance parking requirement shall be converted 

into a parking space or vending area to accommodate a mobile food establishment.  

 

21-2-2  The appeal period for violations of this Ordinance pertaining to the following uses shall be ten 
(10) days, pursuant to §15.2-2286 (12/10/13, Case TA-13-138, Ord. No. 2013-14):  

 
a.  Any violation of Sections 18-8-12.1 through 18-8-12.3, pertaining to temporary signs.  

b.  Any violation of Sections 18-9-5 through 18-9-5.4, pertaining to yard sales.  

c.  Any violation of Section 18-12, pertaining to visual obstructions.  

d.  Any violation of Section 18-17, pertaining to mobile storage units and temporary events.  
e.  Any violation of Section 18-25, pertaining to mobile food establishments. 

 

SECTION 23-8. FEES. 

23-8-19 Mobile Food Establishment Permit $500 

 

79


	agenda mins
	ta-14-476 (1)
	ta-14-476 (2)
	rz-14-625
	cu-14-637
	cu-14-637(2)
	00000001
	00000002
	00000003
	00000004
	00000005

	cu-14-638
	cu-14-640
	rz-14-639
	ta-14-645(1)
	ta-14-645(2)
	ta-14-698(1)
	ta-14-698(2)



