
PLANNING COMMISSION 
WORK SESSION AGENDA 

JULY 7, 2015 - 3:00 PM 
Fourth Floor Exhibit Hall 

Rouss City Hall 

1. Review agenda for July 21, 2015 regular meeting

2. Committee reports

3. Status of projects pending Council approval

4. Discussion of Proposed National Ave Corridor Enhancement District (Youmans)

5. Announcements
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PLANNING COMMISSION 
AGENDA 

JULY 21, 2015 - 3:00 PM 
Council Chambers - Rouss City Hall 

1. POINTS OF ORDER

A.   Roll Call 
B.   Approval of Minutes 
C.   Correspondence 
D.   Citizen Comments 
E.   Report of Frederick Co Planning Commission Liaison 

2. PUBLIC HEARINGS – New Business
A.   TA-15-289  AN ORDINANCE AMENDING SECTION 8-2-19 OF THE WINCHESTER ZONING

ORDINANCE PERTAINING TO GROUND FLOOR RESIDENTIAL CONVERSION OF EXISTING 
STRUCTURES WITH A CONDITIONAL USE PERMIT. (Mr. Crump) 

B.   TA-15-322  AN ORDINANCE AMENDING ARTICLE 1 OF THE WINCHESTER ZONING ORDINANCE 
PERTAINING TO THE DEFINITIONS OF HOTEL, MOTEL, AND TRANSIENT. (Mr. Grisdale) 

C.   TA-15-323 AN ORDINANCE AMENDING SECTION 13-1-5 PUD OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO BONUS INCENTIVES TO INCREASE ALLOWABLE RESIDENTIAL 
DENSITY FOR PLANNED UNIT DEVELOPMENTS. (Mr. Grisdale) 

3. PUBLIC HEARINGS – Continued

4. NEW BUSINESS
A.   TA-15-376 AN ORDINANCE TO AMEND AND REENACT ARTICLES 1, 17, 18, AND 21 OF THE

WINCHESTER ZONING ORDINANCE PERTAINING TO DEFINITIONS; NONCONFORMING 
STRUCTURES; PERMIT REQUIREMENTS FOR FAMILY DAY HOMES; POWERS, PROCEDURES AND 
EX PARTE COMMUNICATIONS OF THE BOARD OF ZONING APPEALS; AND VIOLATIONS AND 
PENALTY.  

5. OLD BUSINESS

6. OTHER BUSINESS (Crump)
A. CE Report

1) CE-15-305 2291 Valley Ave - Exterior Renovation- Dairy Queen 
2) CE-15-331 710 Berryville Ave - Exterior Renovation- Bear Trading Post 

B. Minor Subdivision Report 
1) MS-15-204 2705 & 2725 S. Pleasant Valley Rd- Dixie Beverage Boundary Line Adjustment
2) MS-15-206 16 W. Bond St & 1004 Valley Ave- Handley Crossing Boundary Line

Adjustment
3) MS-15-266 420 Meadow Branch Ave- Ridgewood Orchard Boundary Line Adjustment
4) MS-15-311 801 & 901 Amherst St- Glass-Glen Burnie Foundation Lot Consolidation

7. ADJOURN
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Planning Commission Item 2A 
July 21, 2015  

TA-15-289 AN ORDINANCE AMENDING SECTION 8-2-19 OF THE WINCHESTER ZONING ORDINANCE 
PERTAINING TO GROUND FLOOR RESIDENTIAL CONVERSION OF EXISTING STRUCTURES 
___________________________________________________________________________ 

REQUEST DESCRIPTION 
This is a publicly initiated Zoning Ordinance text amendment to allow for limited ground floor 
residential dwelling units in the B-2 district. Presently the B-2, Highway Commercial district, allows for 
the establishment of multifamily dwelling units with a conditional use permit, provided: 1) the 
development is part of a quality mixed use project, 2) there are no more than two (2) bedrooms, and 3) 
the dwelling units are not on the ground floor.  

Staff has received inquiries from the development community about whether there would be City 
interest in modifying the Zoning Ordinance to allow for limited opportunities for establishment of 
multifamily dwelling units on the ground floor. These units would only be allowed with approval of a 
conditional use permit and if the project meets the following characteristics: 

1) A determination is made that the proposed multifamily use is as suitable as or preferable to other
permitted uses on the ground floor. 

2) No units are situated facing a major commercial street as determined by the Planning Director.

3) The dwelling units are proposed as part of a redevelopment of an existing structure.

As demonstrated at recent projects, such as the Coca Cola Plant rehabilitation, it is possible to establish 
ground floor residential by-right in the B-2 district, with a rezoning action establishing a PUD overlay. 
During the rezoning review there are qualitative checks on the proposal including the submittal of a 
development plan and building elevations. This proposal of allowing ground floor residential with a CUP 
in the B-2 district will still have qualitative checks on any proposal. Such applications would need to 
explain how any potential negative impacts are being mitigated, its conformance with the 
Comprehensive Plan, as well as including building elevations and floor plans of the proposal. With this 
additional information the Planning Commission and City Council can make more informed decisions 
about the quality of the proposed request and better evaluate potential impacts.  

STAFF COMMENTS 
Staff believes that this proposal is consistent with good planning practice and will provide opportunities 
of redevelopment of existing structures when the proposal is part of a quality mixed use development.  

RECOMMENDATION 
Staff supports this amendment as proposed. 

A potential motion could read: 
MOVE that the Planning Commission forward TA-15-289 to City Council with a 
favorable recommendation because the amendment, as proposed, represents good planning practice 
by providing for expanded residential opportunities consistent with Council’s Strategic Plan 
and the City’s Comprehensive Plan. 
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RESOLUTION INITIATING AN ORDINANCE AMENDING SECTION 8-2-19 OF THE WINCHESTER 
ZONING ORDINANCE PERTAINING TO GROUND FLOOR RESIDENTIAL CONVERSION OF EXISTING 

STRUCTURES 

TA-15-289 

WHEREAS, the Highway Commercial district presently allows for multifamily dwelling units with 
a conditional use permit when the units are not located on the ground level;       and,  

WHEREAS, the City’s Comprehensive Plan encourages quality mixed use developments, 
including the establishment of opportunities for new mixed-income and mixed dwelling type 
residential uses that incorporate the quality design principles of New Urbanism;     and, 

WHEREAS, it is the interest of the City to provide additional opportunities for property owners 
and developers to craft creative adaptive reuse scenarios of existing structures, which may 
include the conversion of existing ground floor spaces to residential dwelling units on a limited 
basis;      

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission hereby initiates the following 
text amendment: 

AN ORDINANCE AMENDING SECTION 8-2-19 OF THE WINCHESTER ZONING ORDINANCE 
PERTAINING TO GROUND FLOOR RESIDENTIAL CONVERSION OF EXISTING STRUCTURES 

TA-15-289 

Draft 1 – 5/19/2015 

Ed. Note:  The following text represents an excerpt of Article 8 of the Zoning Ordinance that is  
subject to change.  Words with strikethrough are proposed for repeal.  Words that are 
boldfaced and underlined are proposed for enactment.  Existing ordinance language that is not 
included here is not implied to be repealed simply due to the fact that it is omitted from this 
excerpted text.   

ARTICLE 8 

HIGHWAY COMMERCIAL DISTRICT B-2 

SECTION 8-2. USES REQUIRING A CONDITIONAL USE PERMIT 

8-2-19 Multifamily and Condominium dwellings, subject to the following: (9/13/05, 
Case TA-05-02, Ord. No. 025-2005; 2/10/09, Case TA-08-13, Ord. No. 2009-05) 

3



The intent of this provision is to encourage quality mixed use development, particularly in areas 
served by public transportation. In this case, permitted B-2 commercial uses shall be limited to 
the following: Banks and financial uses, convenience and services establishments, laundromats, 
dry cleaners where dry cleaning is done off premises, repair services or businesses excluding 
auto or truck repair, art galleries, retail stores, general and medical offices, physical fitness and 
martial arts establishments, bakeries, and restaurants, excluding nightclub use.  

a. A maximum of eight dwelling units per building, however, any two
buildings may be connected by a common elevator;

b. No dwellings shall have more than two (2) bedrooms nor be situated on
the ground level;

c. Building entrances and off-street parking areas serving dwelling units
should be oriented to the side or rear of the property;

d. Density shall not exceed one (1) dwelling unit for each 3500 square feet
of the Total Project Area, except where dwelling units are certified by
the standards outlined in the United States Green Building Council
LEED® for Homes program; and, with each dwelling unit having no more
than two (2) bedrooms, the following Density Adjustment shall be
applied: (3/11/09, Case No.TA-08-12, Ord. No. 2009-10)

Level of Certification Bonus Factor 
Certified .05 
Silver  .10 
Gold  .15 
Platinum .20 

e. The absolute minimum floor area per dwelling unit in each building used
for this purpose shall be as follows: seven hundred (700) square feet for
efficiency & one (1) bedroom units; and nine hundred (900) square feet
for two (2) or more bedrooms.

f. No dwelling units shall be located on the ground floor unless:

1) City Council makes a determination that multifamily use is as
suitable as or preferable to other permitted uses on the
ground floor,

2) No units are situated facing a major commercial street as
determined by the Planning Director, and

3) The dwelling units are proposed as part of a redevelopment of
an existing structure. Ground floor dwelling units shall not be
permitted in new structures.
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Planning Commission Item 2B
July 21, 2015  

TA-15-322  AN ORDINANCE AMENDING ARTICLE 1 OF THE WINCHESTER ZONING ORDINANCE 
PERTAINING TO THE DEFINITIONS OF HOTEL, MOTEL, AND TRANSIENT. 
___________________________________________________________________________ 

REQUEST DESCRIPTION 

This is a publicly initiated Zoning Ordinance text amendment to update the definitions of Hotel, Motel, 
and Transient in Article 1 of the Zoning Ordinance. In 2003, City Council adopted a zoning ordinance 
amendment modifying the definitions of Motels and Hotels and established a new definition of Extended 
Stay Lodging. At that time the intent was to distinguish between the more transient occupancy uses of 
motels/hotels wherein occupants would typically stay at such a facility for no more than 30 consecutive 
days. Facilities where occupants are offered housing for more than 30 days and which cater to business 
travelers could be classified as Extended Stay Lodging and required a conditional use permit from 
Council for the districts in which the use is permitted.  

Over time, however, some facilities have gradually changed their operations from catering to the typical 
tourists, travelers, and other transient occupants and presently operate more as unofficial apartments. 
Some individuals achieve this by skirting the length of occupancy limitations by residing at a facility for a 
short duration of time, such as 4 weeks (28 days), leaving the facility for a day or week and then coming 
back to the facility to reside for another month.  

STAFF COMMENTS 

This proposed ordinance will correct this deficiency in the Zoning Ordinance.  The proposed ordinance 
will limit occupancy at a facility for 30 days in a 60 day period. Staff believes this proposal will be one 
tool in addressing these use and occupancy issues. A companion City Code amendment, which has been 
drafted by the Community Response Team, will be forthcoming to City Council for their consideration to 
provide additional standards for recordkeeping, occupancy, and compliance requirements at Motels and 
Hotels, to accompany this Zoning Ordinance text amendment.  

RECOMMENDATION 
Staff recommends a favorable recommendation. 

A possible motion could read: 

MOVE, the Planning Commission forward TA-15-322 recommending approval because the amendment 
as proposed is consistent with good planning practice and will provide reasonable provisions to ensure 
that hotel and motel facilities maintain the envisioned type of occupancy.  
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RESOLUTION INITIATING AN ORDINANCE AMENDING ARTICLE 1 OF THE WINCHESTER ZONING 
ORDINANCE PERTAINING TO THE DEFINITIONS OF HOTEL, MOTEL, AND TRANSIENT. 

TA-15-322 

WHEREAS, the Zoning Ordinance presently includes definitions for the uses of Motel and Hotel 
and what constitutes a Transient;       and,  

WHEREAS, the intent of the current Zoning Ordinance definitions is to limit the use and 
occupancy of Hotels and Motels to primarily transient occupancy and not evolve into de facto 
apartments;     and, 

WHEREAS, the proposed text amendment further clarifies the definitions of Motels and Hotels 
and the intent of the Zoning Ordinance as establishments that primarily provide temporary 
lodging for transient occupancy;    

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission hereby initiates the following 
text amendment: 
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AN ORDINANCE AMENDING ARTICLE 1 OF THE WINCHESTER ZONING ORDINANCE PERTAINING 
TO THE DEFINITIONS OF HOTEL, MOTEL, AND TRANSIENT. 

15-322 

Draft 1 – (06/02/2015) 

Ed. Note:  The following text represents an excerpt of Article 1 of the Zoning Ordinance that is 
subject to change.  Words with strikethrough are proposed for repeal.  Words that are boldfaced 
and underlined are proposed for enactment.  Existing ordinance language that is not included 
here is not implied to be repealed simply due to the fact that it is omitted from this excerpted 
text.   

ARTICLE 1 

DEFINITIONS 

SECTION 1-2 DEFINITIONS. 

1-2-51 HOTEL: A building designed and occupied as the temporary abiding place for 

fourteen (14) or more individuals who are, for compensation, lodged, for a 

maximum of thirty (30) consecutive days in a sixty (60) day period, with or 

without meals, and in which provision is not generally made for cooking in the 

individual rooms or suites. No more than 10 % of the total number of units may 

be occupied by individuals that exceed the 30 consecutive day maximum 

occupancy limit up to a maximum of nine (9) consecutive months. (8/12/03, 

Case TA-03-01, Ord. No. 031-2003) 

1-2-67 MOTEL: One (1) or more buildings containing individual sleeping rooms, 

designed for and used temporarily by tourists or transients for a maximum of 

thirty (30) consecutive days in a sixty (60) day period, with garage or parking 

space conveniently located to each unit. Cooking facilities may be provided for 

each unit. No more than 10 % of the total number of units may be occupied by 

individuals that exceed the 30 consecutive day maximum occupancy limit up to 

a maximum of nine (9) consecutive months. (8/12/03, Case TA-03-01, Ord. No. 

031-2003) 

1-2-93.1 TRANSIENT: Any person who, for any period of not more than thirty (30) 

consecutive days, either at his own expense or at the expense of another, 

obtains lodging or the use of any space in any hotel, motel or boarding house as 

hereinabove defined, for which lodging or use of space, a charge is made. 

(2/27/07, Case TA-06-06, Ord. No. 2007-04) 
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Planning Commission 
July 21, 2015  

TA-15-323 AN ORDINANCE AMENDING SECTION 13-1-5 PUD OF THE WINCHESTER ZONING ORDINANCE 
PERTAINING TO BONUS INCENTIVES TO INCREASE ALLOWABLE RESIDENTIAL DENSITY FOR PLANNED 
UNIT DEVELOPMENTS. 
___________________________________________________________________________ 

REQUEST DESCRIPTION 
This is a privately sponsored zoning ordinance text amendment to amend the Planned Unit 
Development provisions in Article 13 and include density bonuses if projects meet certain desired 
development criteria. The provisions are fashioned similar to the density bonus provisions available for 
multifamily development in the B-1 (Central Business) district, mainly situated in Old Town.  

The proposed bonuses include: 

Development Standard Possible Bonus 

LEED, Earthcraft, and other Green Building certifications as provided in the 
Code of Virginia. 

.15 bonus if Certified 

Economic Impact (including a percentage dedicated to nonresidential use). .15 bonus – 25% of floor 
area is nonresidential 
.25 bonus – 50% of floor 
area is nonresidential 

Residential Amenities - Where at least 5% of the resulting residential floor 
area in a multifamily project is committed to common amenities. 

.15 bonus 

Off-street parking Structure - Where off-street parking is offered in the 
form of an above ground or below ground structure. 

.15 bonus 

Accessibility - Where all of the upper story dwelling units in a multifamily 
project are accessible by passenger elevator. 

.10 bonus 

Where a multifamily project is developed using quality design principles of 
New Urbanism, is near and/or oriented towards college/university/medical 
campuses in higher density housing areas, is oriented to students and/or 
medical professionals and possibly includes some mixed uses. 

.50 bonus 

Transit Oriented Development - Where a multifamily project is developed 
in a location that is within 300 feet of a City transit stop or within 300 feet 
of the Green Circle Trail.  

.15 bonus 

The amendment would allow for a developer when requesting a rezoning for Planned Unit Development 
Overlay to include within their proposal a request for the above density bonuses. Only the highest 
quality and most desirable projects that are consistent with the bonus standards should be considered 

Item 2c

8



for density bonuses. Council would retain discretion of whether such bonuses should be granted during 
the rezoning process as part of the project’s evaluation of potential impacts, consideration of the 
Comprehensive Plan, etc. 
 
The proposal includes bonuses that could potential increase the density up to 150% of the maximum 
density of the PUD district. The existing ordinance language allows for a maximum of up to eighteen (18) 
dwelling units per acre, and this proposal would allow for certain projects to go up to twenty-seven (27) 
dwelling units per acre. The PUD density standards were amended in 2011 to change the maximum 
density from 10 units up to 18 units per acre and to allow up to 55% nonresidential use where it was 
previously capped at 5% of the development. 
 
In the application materials, the applicant contends that these opportunities to earn additional density 
bonuses in the PUD district for multifamily projects will lead to an increase in student and young 
professionals housing for the various areas of Winchester, specifically including around Shenandoah 
University.  
 
STAFF COMMENTS 
 
After several discussions and revisions to the proposal, the applicant has modified the bonuses to reflect 
qualities of a development that are desirable from the new urbanism design perspective and qualities 
mentioned in the Comprehensive Plan. The bonuses are cumulative; however, they are capped at a 
maximum of 150% of the density of the PUD district.  
  
The Green Building and LEED certifications are simplified from the previous bonuses included in the 
zoning ordinance. Instead of a tiered system of bonuses based upon the levels of LEED certification, this 
amendment provides for one bonus on whether or not a project meets the certification criteria of the 
variety of programs mentioned in the Code of Virginia. 
 
As noted above, additional possible bonuses include incorporating a mixed-use design into the proposal, 
including structured parking, residential amenities, ensuring upper residential units are designed to be 
accessible and for locating the development near a public transit stop.  
 
One area of concern is the proposed 50% bonus for a project that incorporates New Urbanism principles 
and is oriented towards college/university/medical campuses. Staff believes this bonus is much too high 
at 50%; rather the appropriate bonus level should be around 10-15% maximum. However, there are 
additional concerns about the nature of this bonus. Many of the existing bonuses already incorporate 
principles of New Urbanism and mixed use, and it is not appropriate to include a redundant bonus. 
Additionally, the bonus is overly broad and subjective. If it is desired to keep the bonus, it would be best 
to include specific and unique standards that should be met in order to be considered for this bonus. 
Staff does not have issues with attempting to orient projects towards Shenandoah University and the 
Medical Center; however, there should be better definitions to this standard.  
 
If this ordinance amendment is adopted, there should not be an immediate impact on the already 
approved PUD rezonings and development plans approved by Council, specifically pertaining to their 
allowable density on site. In order to qualify for the density bonuses, City Council would need to 
approve a revision to the development plan and zoning overlay and evaluate the proposal on the 
specific merits and evaluate potential impacts of the proposal and consistency with the Comprehensive 
Plan.  
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RECOMMENDATION 
The Planning Commission may recommend approval, denial or the tabling of the amendment: 
 
 
Possible Favorable Motion: 
MOVE, the Planning Commission forward TA-15-323 recommending approval because the amendment 
as proposed is consistent with good planning practice and will allow for increased densities in limited 
situations where the development incorporates desirable qualities of new urbanism and consistency 
with the Comprehensive Plan. 
 
Possible Unfavorable Motion: 
MOVE, the Planning Commission forward TA-15-323 recommending denial because the amendment as 
proposed is not consistent with good planning practice and because of 
(Include any reasons for negative recommendation) 
 
Possible Table Motion: 
MOVE, the Planning Commission table TA-15-323, because of 
(Include any reasons for tabling) 
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AN ORDINANCE AMENDING SECTION 13-1-5 PUD OF THE WINCHESTER ZONING ORDINANCE 
PERTAINING TO BONUS INCENTIVES TO INCREASE ALLOWABLE RESIDENTIAL DENSITY FOR 
PLANNED UNIT DEVELOPMENTS. 

TA 15-323 

Draft 1 – (07/02/15) 

Ed. Note:  The following text represents excerpts of the Zoning Ordinance that are subject 
to change.  Words with strikethrough are proposed for repeal.  Words that are 
boldfaced and underlined are proposed for enactment.  Existing ordinance 
language that is not included here is not implied to be repealed simply due to 
the fact that it is omitted from this excerpted text.   

ARTICLE 13 

PLANNED UNIT DEVELOPMENT 

SECTION 13-1 PLANNED UNIT DEVELOPMENT DISTRICT - PUD 

13-1-5 DENSITY. The density for a Planned Unit Development may be approved for up 
to eighteen (18) dwelling units per gross acre, except as provided for in Sections 
13-1-5.1 through 13-1-5.7 below. In determining the density to be allowed, the 
following shall be considered: anticipated population density; amount and type 
of open space provided; impact of the proposed density on surrounding 
residential areas; and the adequacy of the public streets providing access to the 
proposed development. Density bonuses may be granted by Council as part of 
the establishment of a PUD district when such bonuses are incorporated 
within a development agreement. (3/11/09, Case TA-08-12, Ord. No. 2009-10; 
5/10/11, Case TA-11-66, Ord. No. 2011-10)  

13-1-5.1 DENSITY ADJUSTMENT BASED UPON LEED® OR OTHER RECOGNIZED GREEN 
BUILDING PROGRAMS, INCLUDING, BUT NOT LIMITED TO, EARTHCRAFT FOR 
HOMES CERTIFICATION. 

Where dwelling units are certified by the standards outlined in the United States 
Green Building Council LEED® for Homes program meet the classification of an 
energy-efficient building, as provided in Section 58.1-3221.2(B) or (C) of the 
Code of Virginia; and, with each dwelling unit having no more than two (2) 
bedrooms, the following Density Adjustment shall be applied: (3/11/09, Case 
TA-08-12, Ord. No. 2009-10)  

Level of Certification Bonus Factor 
Certified .15.20 
Silver .30 
Gold .40 
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Platinum .50 

13-1-5.2 DENSITY ADJUSTMENT BASED UPON ECONOMIC IMPACT. 

The PUD district benefits from a vibrant and economically stable mix of retail, 
office, and residential uses.  In order to achieve this, the following Density 
Adjustment shall be applied: 

% of total floor area of site subject to the 
PUD district in nonresidential use 

Bonus Factor 

25% .15 
50% .25 

13-1-5.3 DENSITY ADJUSTMENT BASED UPON RESIDENTIAL AMENITIES. 

Where at least 5% of the resulting residential floor area in a multifamily 
project is committed to common amenities, as determined by the Planning 
Director, a Bonus Factor of .15 shall be applied.  Tenant storage space shall not 
constitute greater than 40% of the required 5% necessary to take advantage of 
the amenity bonus. 

13-1-5.4 DENSITY ADJUSTMENT BASED UPON AVAILABILITY OF OFF-STREET PARKING. 

Where off-street parking is offered in the form of an above ground or below 
ground structure, a Bonus Factor of .15 shall be applied 

13-1-5.5 DENSITY ADJUSTMENT BASED UPON ACCESSIBILITY. 

Where all of the upper story dwelling units in a multifamily project are 
accessible by passenger elevator, a Bonus Factor of ..10 shall be applied, and 

13-1-5.6 DENSITY BASED UPON NEW URBANISM DESIGN PRINCIPLES WHICH IS NEAR 
AND/OR IS ORIENTED TOWARDS COLLEGE/UNIVERSITY/MEDICAL CAMPUSES. 

Where a multifamily project is developed using quality design principles of 
New Urbanism, is near and/or oriented towards college/university/medical 
campuses in higher density housing areas, is oriented to students and/or 
medical professionals and possibly includes some mixed uses, a Bonus Factor 
of .50 shall be applied, and  

13-1-5.7 DENSITY BASED UPON TRANSIT ORIENTED DEVELOPMENT. 

Where a multifamily project is developed in a location that is within 300 feet 
of a City transit stop or within 300 feet of the Green Circle Trail, a Bonus Factor 
of .15 shall be applied.  
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13-1-5.8 Density Bonuses may be cumulative, however, notwithstanding what is stated 
in Sections 13-1-5.1 through 13-1-5.7 above, the maximum Bonus Factor which 
can be applied shall not exceed one hundred fifty percent (150%) of the base 
density allowed with a PUD overlay zoning.     
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Planning Commission 
July 14, 2015 

TA-15-376  AN ORDINANCE TO AMEND AND REENACT ARTICLES 1, 17, 18, AND 21 OF THE WINCHESTER 
ZONING ORDINANCE PERTAINING TO DEFINITIONS; NONCONFORMING STRUCTURES; PERMIT 
REQUIREMENTS FOR FAMILY DAY HOMES; POWERS, PROCEDURES AND EX PARTE COMMUNICATIONS 
OF THE BOARD OF ZONING APPEALS; AND VIOLATIONS AND PENALTY. 
___________________________________________________________________________ 

REQUEST DESCRIPTION 
This is a staff drafted ordinance amendment to incorporate updates to the Zoning Ordinance as a result 
of the actions of the General Assembly during their 2015 session. There were two main areas that 
impact the Winchester Zoning Ordinance: the Board of Zoning Appeals and Family Day Homes.  

The more substantive changes dealt with the powers and review standards for the Board of Zoning 
Appeals, the definition of a variance, and ex parte communications for the BZA. The changes to the BZA 
review authority eliminates the undefined threshold of a “demonstrable hardship” and replaces the 
standard with “unreasonably restrict the utilization of the property.” Furthermore, the legislation 
included mandatory provisions pertaining to ex parte communications between the Board of Zoning 
Appeals, the applicant and staff. The intent is to eliminate the opportunities for discussions about the 
merits and law of the case outside of the formal hearing.   

Secondly, the General Assembly made some major updates to state code pertaining to the licensure and 
other requirements for family day homes. The main impact on zoning regulations with the Family Day 
Home pertains to the threshold for when such facilities are permitted by-right and when the facilities 
may be regulated by local zoning ordinances. Previously any family day home with 5 or less children had 
to be treated as by-right in a single family dwelling; this threshold has been reduced to four children. 
Facilities with 4-12 children may be authorized by the Zoning Administrator in the form of a Home 
Occupation.  

RECOMMENDATION 
As these are updates to the enabling legislation in the Code of Virginia, Staff recommends initiation. 

A possible motion could read: 

MOVE the Planning Commission initiate TA-15-376 per the attached resolution. 

Item 4a
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RESOLUTION INITIATING TA-15-376 - AN ORDINANCE TO AMEND AND REENACT ARTICLES 1, 17, 
18, AND 21 OF THE WINCHESTER ZONING ORDINANCE PERTAINING TO DEFINITIONS; 
NONCONFORMING STRUCTURES; PERMIT REQUIREMENTS FOR FAMILY DAY HOMES; POWERS, 
PROCEDURES AND EX PARTE COMMUNICATIONS OF THE BOARD OF ZONING APPEALS; AND 
VIOLATIONS AND PENALTY. 
 
 
WHEREAS, during the 2015 Legislative Session, the Virginia General Assembly passed several 
updates to the Code of Virginia with impacts on local land use ordinances; and,  
 
 
WHEREAS, the proposed Zoning Ordinance amendment will incorporate the adopted changes 
within the enabling legislation pertaining to Boards of Zoning Appeals and Family Day Homes;     
and, 
 
 
WHEREAS, it is the interest of the City to ensure that the Zoning Ordinance is consistent with 
any updates to the Code of Virginia by the General Assembly;  
 
 
NOW, THEREFORE, BE IT RESOLVED that the Planning Commission hereby initiates the following 
text amendment: 
 

AN ORDINANCE TO AMEND AND REENACT ARTICLES 1, 17, 18, AND 21 OF THE WINCHESTER 
ZONING ORDINANCE PERTAINING TO DEFINITIONS; NONCONFORMING STRUCTURES; PERMIT 
REQUIREMENTS FOR FAMILY DAY HOMES; POWERS, PROCEDURES AND EX PARTE 
COMMUNICATIONS OF THE BOARD OF ZONING APPEALS; AND VIOLATIONS AND PENALTY.  
 

TA 15-376 
 

Draft 1 – (07/02/15) 
 
 
Ed. Note:   The following text represents excerpts of the Zoning Ordinance that are subject 

to change.  Words with strikethrough are proposed for repeal.  Words that are 
boldfaced and underlined are proposed for enactment.  Existing ordinance 
language that is not included here is not implied to be repealed simply due to 
the fact that it is omitted from this excerpted text.   

 
ARTICLE 1 

 
DEFINITIONS 

 
1-2-94.2 VARIANCE: A reasonable deviation from those provisions regulating the shape, 

size, or area of a lot or parcel of land or the size, height, area, bulk, or location 
of a building or structure when the strict application of the ordinance would 
unreasonably restrict the utilization of the property, and such need for a 
variance would not be shared generally by other properties, and provided 
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such variance is not contrary to the purpose of the ordinance. It shall not 
include a change in use, which change shall be accomplished by a rezoning or 
by a conditional zoning. 

1-2-94.23 WELLNESS & FITNESS CENTER: A facility which consists of physical fitness and 
therapy, wellness services, and related educational and/or informational 
programs, and sports medicine as the primary components of healthcare 
services provided. (1/11/11, Case TA-10-473, Ord. No. 2010-63) 

ARTICLE 17 

NONCONFORMITIES 

SECTION 17-2  NONCONFORMING STRUCTURES 

17-2-1  General Requirements 

A. Any lawfully constructed structure which existed at the time of this Ordinance or any 

amendments thereto may continue in its legally nonconforming status so long as the 

structure does not violate other legal provisions and otherwise complies with the 

provisions of this Article. 

B. No additional structure not conforming to the requirements of this Ordinance shall be 

erected in connection with such nonconforming use of land. 

C. A nonconforming structure may be used for any use allowed in the underlying zoning 

district, subject to all applicable use standards. 

D. If a variance is approved from otherwise applicable zoning district dimensional 

standards, the subject structure still shall be deemed nonconforming. Notwithstanding 

any other provision of law, general or special, the property upon which a property 

owner has been granted a variance shall be treated as conforming for all purposes; 

however, the structure permitted by the variance may not be expanded unless the 

expansion is within an area of the site or part of the structure for which no variance is 

required. Where the expansion is proposed within an area of the site or part of the 

structure for which a variance is required, the approval of an additional variance shall 

be required. 

ARTICLE 18 

GENERAL PROVISIONS 
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SECTION 18-19. HOME OCCUPATIONS. 

18-19-3 The operation of a family day home may occur as an accessory and subordinate 
use to a residence provided the following:  

A. A family day home for not more than five (5) four (4) children shall be 

considered as residential occupancy by a single family; and, therefore does 

not require a Certificate of Home Occupation. 

B. A family day home serving six five (5) through twelve (12) children, exclusive 

of the provider’s own children and any children who reside in the home, 

shall  obtain a Certificate of Home Occupation and shall be licensed by the 

Virginia Department of Social Services, provided the following: 

1. Prior to the issuance of a Certificate of Home Occupation for a

family day home serving six five (5) through twelve (12) children,

the applicant shall send a notice developed by the Administrator to

each adjacent property owner by registered or certified mail, and

shall provide proof to the Administrator of the completion of such

mailings.

2. If the Administrator receives no written objection from a person so

notified within thirty (30) days of the date of sending the letter and

determines that the family day home otherwise complies with the

provisions of this Ordinance, the Administrator may issue the

permit sought.

3. Any applicant denied a permit through this administrative process

may request that the application be considered by City Council after

a hearing following public notice per Section 23-7-1 of this

Ordinance.

4. Upon such hearing, City Council may, in its discretion, approve the

permit, subject to such conditions as agreed upon by the applicant

and the locality, or deny the permit.

C. No family day home shall care for more than four children under the age of 

two, including the provider’s own children and any children who reside in 

the home, unless the family day home is licensed or voluntarily registered. 
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D. A family day home where the children in care are all grandchildren of the 

provider related to the provider by blood or marriage shall not be required 

to be licensed or obligated to obtain a Certificate of Home Occupation. 

 

ARTICLE 20 
 

BOARD OF ZONING APPEALS 
 

SECTION 20-2.   POWERS OF THE BOARD OF ZONING APPEALS.  
 
20-2-1   The Board of Zoning Appeals shall have the following powers and duties:  
 
20-2-2  To hear and decide appeals from any order, requirement, decision, or 

determination made by an administrative officer in the administration or 
enforcement of this Article or of any ordinance pursuant thereto. The 
determination of the administrative officer shall be presumed to be correct. At 
a hearing on an appeal, the administrative officer shall explain the basis for his 
determination after which the appellant has the burden of proof to rebut such 
presumption of correctness by a preponderance of the evidence. The board 
shall consider any applicable ordinances, laws, and regulations in making its 
decision. For purposes of this section, determination means any order, 
requirement, decision or determination made by an administrative officer. 
Any appeal of a determination to the board shall be in compliance with this 
Article. 

 
20-2-3  To authorize grant upon appeal or original application in specific cases such a 

variance from the terms of the ordinance as will not be contrary to the public 
interest when, owning to special conditions, a literal enforcement of the 
provisions will result in unnecessary hardship; provided that the spirit of the 
Ordinance shall be observed and substantial justice done, as follows: the 
burden of proof shall be on the applicant for a variance to prove by a 
preponderance of the evidence that his application meets the standard for a 
variance, provided below: 

 
20-2-3.1  When a property owner can show that his property was acquired in good faith 

and where by reason of the exceptional narrowness, shallowness, size, or shape 

of a specific piece of property at the time of the effective date of the Ordinance, 

or where by reason of exceptional topographic conditions or other 

extraordinary situation or condition of such piece of property, or of the use or 

development of property immediately adjacent thereto, the strict application of 

the terms of the Ordinance would effectively prohibit or unreasonably restrict 

the use of the property or where the Board is satisfied, upon the evidence heard 

by it, that the granting of such variance will alleviate a clearly demonstrable 

hardship, as distinguished from a special privilege or convenience sought by the 
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applicant, provided that all variances shall be in harmony with the intended 

spirit and purpose of the Ordinance.  

Notwithstanding any other provision of law, general or special, a variance 

shall be granted if the evidence shows that the strict application of the terms 

of the ordinance would unreasonably restrict the utilization of the property or 

that the granting of the variance would alleviate a hardship due to a physical 

condition related to the property or improvements thereon at the time of the 

effective date of the ordinance, and:  

A. The property interest for which the variance is being requested was 

acquired in good faith and any hardship was not created by the applicant 

for the variance; 

B. The granting of the variance will not be of substantial detriment to 

adjacent property and nearby properties in the proximity of that 

geographical area; 

C. The condition or situation of the property concerned is not of so general 

or recurring a nature as to make reasonably practicable the formulation of 

a general regulation to be adopted as an amendment to the ordinance; 

D. The granting of the variance does not result in a use that is not otherwise 

permitted on such property or a change in the zoning classification of the 

property; and, 

E. The relief or remedy sought by the variance application is not available 

through a special exception process or the process of an administrative 

modification at the time of the filing of the variance application. 

(7/15/09, Case TA-09-66, Ord. No. 2009-18) 

 

20-2-3.2  No such variance shall be authorized by the Board unless it finds:Repealed. 

a.  That the strict application of this Ordinance would produce a clearly 

demonstrable hardship. (9/13/05, Case TA-05-03, Ord. No. 026-2005) 

b.  That such hardship is not shared generally by other properties in the same 

zoning district and the same vicinity. 

c.  That the authorization of such variance will not be of substantial detriment to 

adjacent property and that the character of the district will not be changed by 

the granting of the variance. 

20-2-3.3  Repealed. (10/13/92, Case TA-92-02, Ord. No. 016-92) 

20-2-3.4  No variance shall be authorized unless the Board finds that the condition or 

situation of the property is not of so general or recurring a nature as to make 
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reasonably practicable the formulation of a general regulation to be adopted as 

an amendment to the Ordinance. Repealed. 

20-2-3.5 In authorizinggranting a variance the Board may impose such conditions 

regarding the location, character, and other features of the proposed structure 

foror use as it may deem necessary in the public interest, and may require a 

guarantee or bond to ensure that the conditions imposed are being and will 

continue to be complied with.  

20-2-4 To hear and decide appeals from the decision of the Zoning Administrator after 

notice and hearing as provided in this Article. (10/13/92, Case TA-92-02, Ord. 

No. 016-92) 

20-2-5 Repealed. (9/13/05, Case TA-05-03-05, Ord. No. 026-2005) 

20-2-6 To hear and decide applications for interpretation of the district map where 

there is any uncertainty as to the location of a district boundary. After notice to 

the owners of the property affected by any such question, and after public 

hearing with notice, the Board shall may interpret the map in such way as to 

carry out the intent and purpose of the ordinance for in the particular section 

or district in question. The Board shall not have the power to change 

substantially the locations of district boundaries as established by the 

Ordinance. (3/15/88, Case TA-87-17, Ord. No. 014-88; 10/13/92, Case TA-92-02, 

Ord. No. 016-92) 

20-2-7 No provisions of this Article shall be construed as granting the board the 

power to rezone property or to base board decisions on the merits of the 

purpose and intent of local ordinances duly adopted by the governing body. 

SECTION 20-3.  PROCEDURES. 

20-3-1 An application or appeal to the Board may be taken by any person aggrieved or 

by any officer, department, board, or bureau of the locality affected by any 

decision of the Administrator or from any order, requirement, decision or 

determination made by any other administrative officer in the administration or 

enforcement of this Ordinance, or any modification of zoning requirements 

pursuant to §15.2-2286 of the Code of Virginia, as amended. Notwithstanding 

any charter provision to the contrary and violations provided in Section 20-2-3, 

any written notice of a zoning violation or a written order of the Administrator 

dated on or after July 1, 1993, shall include a statement informing the recipient 

that he may have a right to appeal the notice of a zoning violation or a written 

order within 30 days in accordance with §15.2-2311 of the Code of Virginia, as 
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amended, and that the decision shall be final and unappealable if not appealed 

within 30 days. The zoning violation or written order shall include the applicable 

appeal fee and a reference to where additional information may be obtained 

regarding the filing of an appeal. The appeal period shall not commence until 

the statement is given. A written notice of a zoning violation or a written order 

of the Administrator that includes such statement sent by registered or certified 

mail to, or posted at, the last known address of the property owner as shown on 

the current real estate tax assessment books or current real estate tax 

assessment records shall be deemed sufficient notice to the property owner and 

shall satisfy the notice requirements of this section. The application or appeal 

shall be taken within thirty (30) days after the decision appealed from by filing 

with the Administrator, and with the Board, a notice of appeal specifying the 

grounds thereof. 

The Administrator shall forthwith transmit to the Board all the papers 
constituting the record upon which the action appealed was taken. An appeal 
shall stay all proceedings in furtherance of the action appealed from, unless the 
Administrator certifies to the Board that by reason of facts stated in the 
certificate a stay would in his opinion cause imminent peril to life or property, in 
which case proceedings shall not be stayed otherwise than by a restraining 
order granted by the Board or by a court of record, on application and on notice 
to the Administrator and for good cause shown. (10/13/92, Case TA-92-02, Ord. 
No. 016-92; 9/14/10, Case TA-10-334, Ord. No. 2010-39)  

20-3-2 All applications or appeals to the Board shall be made to the Administrator on a 
form provided for such purpose, and shall be accompanied by a filing fee as per 
Section 23-8, evidence of delinquent tax payment per Section 23-9, and 
disclosure of real party interest per Section 23-10 of this Ordinance. The fee for 
filing an appeal shall not exceed the costs of advertising the appeal for public 
hearing and reasonable costs. Except as provided for below, the time period for 
appeal shall be no less than thirty (30) days from the date of receipt of the 
Notice of Violation sent by the Administrator, pursuant to § 15.2-2311 and § 
15.2-2286, Code of Virginia, et seq.: (3/13/90, Case TA-89-12, Ord. No. 008-90; 
10/13/92, Case TA-92-02, Ord. No. 016-92; 8/16/02, Case TA-02-04, Ord. No. 
014-2002; 3/11/09, Case TA-08-14, Ord. No. 2009-09; 9/14/10, Case TA-10-334, 
Ord. No. 2010-39)  

a. An appeal period of ten (10) days shall be provided for violations of this

Ordinance pertaining to maximum occupancy of residential dwellings.

b. Any violation of Sections 18-8-12.1 through 18-8-12.3, pertaining to

temporary signs.

c. Any violation of Sections 18-9-5 through 18-9-5.4, pertaining to yard sales.

d. Any violation of Section 18-12, pertaining to visual obstructions.

e. Any violation of Section 18-17, pertaining to mobile storage units and

temporary events.
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20-4 EX PARTE COMMUNICATIONS 

20-4-1 The non-legal staff of the governing body may have ex parte communications 
with a member of the board prior to the hearing but may not discuss the facts 
or law relative to a particular case. The applicant, landowner or his agent or 
attorney may have ex parte communications with a member of the board 
prior to the hearing but may not discuss the facts or law relative to a particular 
case. If any ex parte discussion of facts or law in fact occurs, the party 
engaging in such communication shall inform the other party as soon as 
practicable and advise the other party of the substance of such 
communication. For purposes of this section, regardless of whether all parties 
participate, ex parte communications shall not include (i) discussions as part of 
a public meeting or (ii) discussions prior to a public meeting to which staff of 
the governing body, the applicant, landowner or his agent or attorney are all 
invited. 

20-4-2 Any materials relating to a particular case, including a staff recommendation 
or report furnished to a member of the board, shall be made available without 
cost to such applicant, appellant or other person aggrieved under § 15.2-2314 
of the Code of Virginia, as soon as practicable thereafter, but in no event more 
than three business days of providing such materials to a member of the 
board. If the applicant, appellant or other person aggrieved under § 15.2-2314 
requests additional documents or materials be provided by the locality other 
than those materials provided to the board, such request shall be made 
pursuant to § 2.2-3704 of the Code of Virginia. Any such materials furnished to 
a member of the board shall also be made available for public inspection 
pursuant to subsection F of § 2.2-3707. 

20-4-3 For the purposes of this section, "non-legal staff of the governing body" means 
any staff who is not in the office of the attorney for the locality, or for the 
board, or who is appointed by special law or pursuant to § 15.2-1542 of the 
Code of Virginia. Nothing in this section shall preclude the board from having 
ex parte communications with any attorney or staff of any attorney where 
such communication is protected by the attorney-client privilege or other 
similar privilege or protection of confidentiality. 

ARTICLE 21 

VIOLATION AND PENALTY 

21-2-2 The appeal period for violations of this Ordinance pertaining to the following 
uses shall be ten (10) days, pursuant to §15.2-2286 (12/10/13, Case TA-13-138, 
Ord. No. 2013-14): 
a. Any violation of Sections 18-8-12.1 through 18-8-12.3, pertaining to

temporary signs. 

b. Any violation of Sections 18-9-5 through 18-9-5.4, pertaining to yard
sales. 
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c.  Any violation of Section 18-12, pertaining to visual obstructions.  

d.  Any violation of Section 18-17, pertaining to mobile storage units and 
temporary events.  
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